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384 Filed in Open Court 

Feb 7 1949 Harry M. Hull, Clerk 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
January Term, 1949 

THE UNITED STATES OF AMERICA 

v. 

JOSEPH H. SCHEVE 
THEODORE J. SCHEVE 
HERMAN KADAN 
HYMAN ROSEN 
Criminal No. 204-49 
Grand Jury No. Orig. 

Vio. 22-1504 D. C. Code 
Vio. 22-501, 22-502 D. C. Code 

FIRST COUNT: 

The Grand Jury charges: 

Continuously from about October 1, 1948, to about Jan¬ 
uary 6, 1949, within the District of Columbia, Joseph H. 
Scheve, Theodore J. Scheve, Herman Kadan, and Hyman 
Rosen did set up and keep a gaming table for the pur¬ 
pose of playing games of chance for money and property 
known as craps and dice games. 

SECOND COUNT: 

The Grand Jury charges: 

On or about January 6, 1949, within the District of 
Coulmbia, Joseph H. Scheve assaulted Robert E. Ricker 
with intent to kill him. 

THIRD COUNT: 

The Grand Jury charges: 

On or about January 6, 1949, within the District of 
Columbia, Joseph H. Scheve assaulted Robert E. Ricker 
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with a dangerous weapon, that is, a loaded pistol. The 
charge in this count grows out of the same transaction 
as that alleged in the second count of this indictment. 

/s/ George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia. 

A TRUE BILL: 

Wallace Murray 
Foreman. 

* * * * 

385 United States 

vs 

Joseph H. Scheve, Theodore J. Scheve, 

Herman Kadan, Hyman Rosen 
Criminal No. 204-49 
Charged with 

Vio. Sec. 1504; Title 22, D. C. Code 
Vio. Sec. 501, 502 
Title 22, D. C. Code 

Come as well the Attorney of the United States, as each 
defendant in proper person, and the defendants Theodore 
J. Scheve, Herman Kadan and Hyman Rosen according 
to their recognizance; and the defendants Joseph H. 
Scheve and Theodore J. Scheve by their attorney, Charles 
E. Ford, Esquire; and the defendants Herman Kadan and 
Hyman Rosen by their attorney, H. Clifford Allder, Es¬ 
quire; whereupon each defendant being arraigned upon 
the indictment, the reading whereof each specifically 
waives, pleads not guilty thereto, and for trial each de¬ 
fendant puts himself upon the country and the Attorney 
of the United States doth the like; and thereupon bond 
is fixed by the Court at Two-thousand Five Hundred Dol¬ 
lars ($2,500.00) as to defendant Joseph H. Scheve and 
One-thousand Five Hundred Dollars ($1,500.00) as to 
defendants Theodore J. Scheve, Herman Kadan and Hy¬ 
man Rosen. 
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386 Filed Mar 23 1949 Harry M. Hull, Clerk 

* * * * 

Motion for Severance 

Theodore J. Scheve hereby moves this Court to direct 
that in the above entitled case he be granted a separate 
trial from the defendant, Joseph H. Scheve, as he is 
charged with assault with intent to kill and assault with 
a dangerous weapon, which charges have nothing to do 
with the charges against this defendant and, therefore, 
would prejudice the right of this defendant to a fair and 
impartial trial. 

/s/ Charles E. Ford 
Charles E. Ford 
Attorney for Petitioner 

• * • • 

387 Filed Mar 23 1949 Harry M. Hull, Clerk 

Motion for Severance 

Herman Kadan and Hyman Rosen hereby move this 
Court to direct that in the above entitled case they be 
granted a separate trial from the defendant, Joseph H. 
Scheve, as he is charged with assault with intent to kill 
and assault with a dangerous weapon, which charges have 
nothing to do with the charges against these defendants 
and, therefore, would prejudice the right of these defend¬ 
ants to a fair and impartial trial. 

/s/ H. Clifford Allder 
H. Clifford Allder 
Attorney for Petitioners 
• • • • 

388 Filed Apr 13 1949 Harry M. Hull, Clerk 

On this 13th day of April, 1949, comes before 
the Court for consideration, the motion for severance 
by defendants Theodore J. Scheve, Herman Kadan, and 
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Hyman Rosen through their attorneys, Charles E. Ford 
and H. Clifford Allder, and the said motion, filed with 
the Court on March 31, 1949, be and the same is hereby- 
denied. 

By direction of 

Henry A. Schweinhaut 

Presiding Judge # 3 

• * • • 


389 Filed Apr 26 1949 Harry M. Hull, Clerk 


On this 25th day of April, 1949, came the Attor¬ 
ney of the United States and the defendants, in proper 
person, according to their recognizances and by their at¬ 
torneys, Charles E. Ford, Esquire for defendants, Joseph 
H. Scheve and Theodore J. Scheve, and H. Clifford Allder, 
Esquire for defendants, Herman Kadan and Hyman Rosen; 
whereupon the jurors of the regular petit jury panel serv¬ 
ing in Criminal Court No. Three, being called are sworn 
upon their voir dire; and thereupon comes a jury of good 
and lawfful persons of the District of Columbia, to wit: 


Evelyn T. L. Ayers 
John Stefanek 
Hattie Cain 
Frank F. Davis 
Benjamin J. Swan 
Aron Groir 


Madeline L. Hoffman 
Fred Kannel 
Joseph C. Williams 
Thelma D. Acty 
Vernon E. Small 
Mary A. Sims 


who being sworn to well and truly try the issues joined 
herein, are respited until the meeting of the Court tomor¬ 
row morning. 

By direction of 

Henry A. Schweinhaut 

Presiding Judge 

• • • • 


390 Filed Apr 28 1949 Harry M. Hull, Clerk 

On this 28th day of April, A. D., 1949, the Court 
resumes its session pursuant to adjournment; whereupon 
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come again the parties aforesaid, and the same jury that 
was respited in this case yesterday; thereupon after hear¬ 
ing further evidence the jurors who are sworn to well 
and truly try the issues joined herein; upon their oath 
do say that the defendant Joseph H. Scheve is Guilty on 
Count One, Not Guilty on Count Two, Guilty on Count 
Three of the Indictment; that the defendant Theodore J. 
Scheve is Guilty on Count No. One of the Indictment; 
that the Defendant Herman Kadan is Guilty on Count 
One of the Indictment; that the defendant Hyman Rosen 
is Guilty on Count No. One of the Indictment. Each of 
the said defendants are permitted to remain on Bond, 
and the case is referred to the Probation Officer of the 
Court. 

By direction of 

Henry A. Schweinhaut 

Presiding Judge 

• • • • 

391 Filed May 2 1949 Harry M. Hull, Clerk 

Motion for New Trial 

The defendants move the court to grant them a new 
trial for the following reasons: 

1. The court erred in denying defendants * motion for 
acquittal made at the conclusion of the evidence. 

2. The verdict is contrary to the weight of the evi¬ 
dence. 

3. The verdict is not supported by substantial evi¬ 
dence. 

4. The defendants, Theodore J. Scheve, Herman Kadan 
and Hyman Rosen were substantially prejudiced and de¬ 
prived of a fair trial by reason of the court failing to 
grant their motion for severance under counts two and 
three wherein they were not charged. 

5. The court erred in charging the jury and in refus¬ 
ing to charge the jury as requested. 



6. The court erred in not allowing a demonstration 
before the jury of the workings of an automatic gun. 

7. The court erred in not taking judicial notice of 
the manner in which an automatic gun operates. 

8. And for such other and further reasons as will be 
called to the attention of the court upon a hearing of this 
motion. 

FORD and ALLDER 
Attorneys for defendants 
Columbian Building 
Washington, D. C. 

By: /s/ H. Clifford Allder 
H. Clifford Allder 
* * * • 

393 Filed Jun 15 1949 Harry M. Hull, Clerk 

On this 10th day of June, 1949, came the attor¬ 
ney of the United States; the defendants, Joseph H. 
Scheve and Theodore J. Scheve, in proper person and 
each by his attorney, Charles E. Ford, Esquire and the 
defendants, Herman Kadan and Hyman Rosen, in proper 
person and each by his attorney, H. C. Allder, Esquire; 
whereupon each defendants Motion for a New Trial, com¬ 
ing on to be heard, after argument by the counsel, is by 
the Court denied. 

By direction of 

Henry A. Schweinhaut 
Presiding Judge 
Criminal Court # 3 

• • • • 

394 Filed Jun 14 1949 Harry M. Hull, Clerk 

United States of America 

v. 

Theodore J. Scheve 
Criminal No. 204-49 

On this 10th day of June, 1949 came the attorney for 
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the government and the defendant appeared in person 
and by counsel, H. Clifford Allder, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of 
the offense of 

Vio. Sec. 1504, Title 22, D. C. Code 
as charged in Count One 

and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or 
appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 
One (1) year to Three (3) years. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 

< /s/ H. A. Schweinhaut, 

United States District Judge. 

• • • • 

395 Filed Jun 14 1949 Harry M. Hull, Clerk 

United States of America 

v. 

Hyman Rosen 
Criminal No. 204-49 

On this 10th day of June, 1949 came the attorney for 
the government and the defendant appeared in person 
and by counsel, H. Clifford Allder, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of 
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Vio. Sec. 1504, Title 22, D. C. Code 
as charged in Count One 

and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or 
appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 
One (1) year to Three (3) years. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 

/s/ H. A. Schweinhaut, 

United States District Judge. 

• m m • 

396 Filed Jun 10, 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant Theodore J. Scheve, 
2521 34th St., S. E. 

Name and address of appellant’s attorney H. Clifford 
Allder, 416 5th St., N. W. 

Offense Vio. Sec. 1504, T. 22, D. C. C., Vio. Sec. 501 & 
502, T . 22, D. C. C. 

Concise statement of judgment or order, giving date, and 
any sentence 1 year to 3 years — 6/10/49 

Name of institution where now confined, if not on bail 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

Date 6/10/49 

/s/ Theodore J. Scheve 
Appellant 
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• * • • 

397 Filed Jun 10 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant Hymcun Rosen, 1616 
Isherwood St. N. E. 

Name and address of appellant’s attorney H. Clifford . 
Allder, 416 5th St., N. W. 

Offense Vio. Sec. 1504, T. 22, D. C. C., Vio. Sec. 501 & 
502, T. 22, D. C. C. 

Concise statement of judgment or order, giving date, 
and any sentence 1 year to 3 years — June 10,1949 
Name of institution where now confined, if not on bail 
I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

Date 6/10/49 

/s/ Hyman Eosen 
Appellant 

• * • * 

1 The above-entitled matter came on for trial at 

10:00 o’clock a.m., Monday, April 25, 1949, in the United 
States District Court for the District of Columbia, in the 
Court House in the City of Washington, District of Co¬ 
lumbia. 

* • • • 

3 ME. FOED: Your Honor, may I approach the 

bench? 

: THECOUET: Yes. 

(Thereupon counsel approached the Court’s bench and 
the following occurred:) 

ME. FOED: I am acquainted with Your Honor’s de¬ 
cision on the motion for severance, but since that time 
I have gone over my case and I find myself in this posi¬ 
tion, and this is likely to happen and, therefore, I am 
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calling it to Yonr Honors attention because it relates to 
the question of prejudice under my motion for severance. 

As to the gambling, Count No. 1, it is very likely 
that I will not offer any evidence at all on behalf of 
the defense from any of the defendants. However, I an¬ 
ticipate calling witnesses and perhaps the defendants on 
the assault feature, assault with a dangerous weapon, and- 
assault, not calling any witnesses in the gambling case, 
and being required to try both at the same time it will 
then appear that the defendants—the Government would 
want to examine them, or cross examine them, on the 
gambling racket; therefore, not to grant the motion for a- 
severance, knowing that they are not going to trial in 
defense of the gambling charge, puts them in position, 
because the question of assault is kept in there, 
4 of being forced to take the stand because they do 
not believe they are guilty of that, and yet it will 
be depriving them of their rights which they are 
exercising of not being witnesses in the gambling case. 
That came to my mind yesterday as I was referring to it, 
and I thought I should call it to Your Honors attention 
before it began. 

MR. McLAUGHLIN: I think, Your Honor, in putting 
on the case that evidence is admissible, regardless of 
that. 

MR. FORD: I know that. 

THE COURT: He is addressing himself again to the 
motion for severance, but now it seems to be his thought 
that if he did not call them on the gambling count, but 
did call them as to the other count, that that does not open 
up for cross examination on the gambling count, as such, 
but the Government would still have the right to cross 
examine on the other two counts. 

MR. FORD: Yes, sir. 

THE COURT: And it may be, I don’t know, that inci¬ 
dentally in that connection there will be discussion of 
gambling. I don’t know. 
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ME. FORD: Correct. And, incidentally, therefore, we 
find ourselves in the position, because they are consolidated 
in one indictment; it is true they may do that inciden¬ 
tally, but it will still be the fact that because of that 
danger to men who are exercising their right not 
5 to testify in the gambling, that that is being over¬ 
come by the fact that they are indicted in two 
counts, and they are put in jeopardy. 

THE COURT: No, I don’t think that necessarily 
follows. 

MR. FORD: That is a question for us, but other than 
that, we are ready. 

(Thereupon counsel returned to the trial table.) 

* • • • 

14 Opening Statement to the Jury 

On Behalf of the United States. 

MR. McLAUGHLIN: May it please the Court 
and you ladies and gentlemen of the jury, in identi¬ 
fying the case, and this is more or less repetition, I told 
you the defendants were charged in a three-count indict¬ 
ment. 

The first count charges the defendants jointly, that is, 
the four defendants continuously from October 1, 1948, to 
about January 6, 1949, within the District of Columbia, 
Joseph H. Scheve, Theodore J. Scheve, Herman Kadan, 
and Hyman Rosen did set up and keep a gaming table 
for the purpose of playing games of chance and property 
known as craps and dice games. 

The second count charges that on or about January 6, 
1949, within the District of Columbia, Joseph H. Scheve 
assaulted Robert E. Ricker with intent to kill him. 

The third count charges that on or about January 6, 
1949, within the District of Columbia, Joseph Scheve as¬ 
saulted one Robert E. Ricker with a dangerous weapon, 
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that is, a loaded pistol. 

15 The charge in this count grows out of the same 
transaction as that alleged in the second count of 
this indictment. 

• • • • 

Robert E. Ricker 

33 Direct Examination 

by mr. McLaughlin : 

Q Now, will you state your full name? A Robert E. 
Ricker. 

Q • * • Where do you live, Mr. Ricker? A Lan¬ 
caster, Pennsylvania. 

Q During the month of October of last year were you in 
the District of Columbia? A I was. 

Q Where were you living at that time? A At the 
Chastleton Hotel. 

• • • • 

34 Q And who were you living there with? A My 
wife. 

Q Now, do you know one or all of the defendants 
seated here? A Ido. 

Q And who do you know? A Joseph Scheve, Jr. 

Q Will you point them out to me as you identify them? 
A Joseph Scheve, Jr. 

THE COURT: Wait a minute, Mr. McLaughlin, num¬ 
ber 1. 

THE WITNESS: Number 1, Scheve, Jr., Herman 
Kadan, Scheve, Sr., and Hyman Rosen. 

by mr. McLaughlin : 

Q Now, tell us, if you will, the date, if you can recall, 
when you first saw either one of those defendants? A 
The first week of October. 

Q Tell us under what circumstances you saw either 
one or all of the defendants during the first week of 
October. A I went up to this place to play craps. 

Q What place? A 2730 Woodley Place. 
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Q And is that in the District of Columbia? A Yes, 
sir. 

• * • • 

35 Q And what time did you go to those premises? 
A Any time after 10 or 10:30 up through— 

Q (Interposing) At night? A At night, yes. 

Q Tell us under what circumstances you went to this 
place on the first night, in the first week in October, 1948. 
A I had been going to the horse races— 

Q (Interposing) As a result of that did you go to 
those premises? A That’s right, a taxicab driver told 
me about it. 

Q Ycu can’t tell us what he told you, but as a result 
of some information you went to those premises, is that 
right? A Yes, sir. 

36 Q Did you enter those premises? A Yes. 

Q How did you enter those premises ? A I was 
told to say— 

MB. FORD: Wait a minute. 

by mb. McLaughlin : 

Q You can’t say what the someone told you to say. 
A I said “Q-126.” 

Q Who did you say that to? A Mr. Kadan. 

Q Where were you at the time you said “Q-126”? A 
At the door of 2730 Woodley Place. 

Q He was at the door. How did he come to the door, 
do you know ? A I rang the bell. 

Q After you rang the bell Mr. Kadan came to the door, 
and you said, “Q-126” to Mr. Kadan, and what did he 
say? A He said, “You are Bob.’’ 

Q What did you say? A I said, “Yes.” 

• • • • 

Q Did you enter those premises on this occasion? A 
Yes, sir. 

Q When you entered those premises where did 

37 you go and what did you do? A I went to the 
basement. 
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Q How did you get to the basement? A I went to 
the kitchen and turned to the right inside the kitchen door 
and went down. 

Q That was the first time you had been there, isn’t that 
right? A Yes. 

Q Did you enter the basement alone? A Mr. Kadan 
took me down the first time. 

Q When you went down to the basement on that occa¬ 
sion what did you see on that occasion? A A crap table. 

Q How? A A billiard table that was made into a 
crap table. 

Q Describe it if you will. A There weren’t any num¬ 
bers on it, except scotch tape about one and a half inches 
in width, I don’t remember the exact width, and there 
were numbers on it, when you pass, when you had the num¬ 
ber you bet on one side, the money was turned up this 
way, and if you played against it you put a check against 
it if you went against the dice. 

* • '• • 

38 Q When you went to the premises on that occa¬ 
sion did you see any other people there? A Quite 

a few. 

Q How many people would you say were in the prem¬ 
ises at 2730 Woodley Place? A Including the people 
who I identified here, approximately 20 including myself. 

• • • • 

Q Did you see any of the other defendants down in 
the basement that night? A The other three were in 
the basement. 

Q Who were the other three? A The two Mr. 
Scheves and Mr. Rosen. 

Q What were they doing in the basement, if anything? 
A Two of them were change men, and one was the stick 
man. 

Q When you say change man and stick man, state just 
exactly what they were doing. A Paying off or col¬ 
lecting bets, and the stick man was raking in the dice. 
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Q Where were they standing at the billiard table you 
said was there? A A rectangular shaped table, 

39 two of them at either end and one raking in the 
dice. 

Q Where were the others? A All around the table. 
Q What were they doing? A Shooting crap. 

Q And did you shoot crap that night? A Yes. 

Q How long did you stay? A I wouldn’t remember. 
Q Can you recall approximately what time you left? 
A I was probably there a couple of hours, two or three 
hours. 

Q Now, during the two or three hours that you were 
there were the three defendants, that is, the two Scheves 
and Rosen still at the table? A Yes, sir. 

• • • • 

40 Q Now, how much money did you have with you 
that night? A I had about $125 when I went in there. 

Q And did you win or lose? A Host. 

Q Did you lose the entire amount of money? A Yes, 
sir. 

Q Now, during that time you were there on the first 
night, did you have any talk with either one or all four 
defendants as a result of the amount you lost? A No, 
Mr. Kadan gave me a dollar to pay the taxi home. 

Q Where did you see Mr. Kadan after you lost the 
money at the crap table? A Upstairs. He let me out. 

Q Would you say he was at the door? A Not stand¬ 
ing right at the door, but when anyone came up he left 
the people out. 

• • • • 

41 Q Can you recall the next occasion when you 
went to those premises? A The following eve¬ 
ning. 

• • • • 

Q How did you get in the second time? A The same 
procedure. 
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Q Did you enter those premises? A Yes. 

Q That was the same part of the house? 

42 A Eight into the hall, through the kitchen and 
down to the basement. 

Q Was that the same basement you had been in that 
first night? A Yes. 

Q What did you observe on that ocasion? A The 
billiard table made into a crap table with adhesive tape. 
Q Was that the same table? A Yes. 

Q Were there other people in the basement on that 
occasion? A Yes. 

Q How many people were in the basement on that oc¬ 
casion ? A I couldn ’t give you an idea. 

Q About the same figure? A Approximately. I don’t 
believe there were quite as many. 

• • • • 

Q Did you see the other three defendants that night? 
A Yes. 

Q Where was Joe Scheve, if you recall? A Which 
one? 

43 Q The older Scheve. A I don’t remember 
which end he was at. They rotated. There was 

never any set spot where they stood. 

Q Did you see the other Scheve there that night? A 
Yes. 

Q And the defendant Eosen? A Yes. 

Q What were they doing? A One was acting as 
stick man and the others were collecting or paying off bets. 

Q Can you tell us what a stick man is? A A stick 

man is the one with a long stick, and he rakes in the 

dice after each roll, examines them and puts them back 
in the cup and hands it to the man who is shooting. 

Q Did you shoot crap that night? A I did. 

Q How long did you shoot crap? A A couple of 

hours. 

Q What did you do in order to participate? A Put 
the money down and either bet with or against the dice. 
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Q Who would you bet that with? A Against the 
house. 

• • • • 

44 Q And who would pay off if you won ? A Either 
one of the two, either of the two at the end of 

the table. 

Q And that would be whom? A Either one of the 
three. 

45 Q What three ? A The two Scheves and Rosen. 

• • • • 

Q Did you win or lose that night? A I lost. 

Q How much did you lose? A A couple of hundred 
dollars. 

Q What time did you leave those premises? A It was 
well after midnight. 

* • • • 

46 Q Did you have occasion to go to those prem¬ 
ises again after that? A Yes, I went there quite 

frequently from then on. 

Q How frequently did you go? A I would go some¬ 
times four nights a week, sometimes three, sometimes two. 

Q From that date up to January 5 how many times 
would you say you went to those premises, 2730 Woodley 
Place, Northwest? A I was there at least 30 times or 
more. 

• * • • 

Q On those occasions that you went there who 

47 would you see in the basement? A The two 
Scheves and Mr. Rosen. 

• • • • 

Q And on those occasions when you went there where 
would Mr. Kadan be? A I always saw him when I went 
in the door. 

Q Now, you say you always saw him when you went 
in the door. Would he do anything with reference to 
the door when you came there? A He would open the 
door. 
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Q * • * —during that time were you the owner of a 
wrist watch? Did you own a wrist watch? A Yes, sir. 
Q And on those occasions from October 1st to January 
5 did you have occasion to wear that wrist watch 

48 when you went to those premises at 2730 Woodley 
Place, Northwest? A Yes, sir, I would wear it. 

• * * * 

49 Q I don’t want—did you talk to any of them 
about the wrist watch you were wearing in those 

premises? A I did, I talked to Mr. Kadan about it. 

Q Do you recall when that was? A On occasions 
when I would go broke. 

• * • • 

50 Q Can you tell us approximately how long you 
had been going there before you had an occasion 

to talk about your watch? A Roughly perhaps a couple 
of weeks. 

Q Was that the first time? Now, what conversation 
did you have with Mr. Kadan about your wrist watch? 
A I tried to borrow some money from him. 

Q Did you borrow money on it? A I did. 

• « • • 

51 Q How many times over that period of time 
from October to January 5 would you say you bor¬ 
rowed money on your watch from Mr. Kadan? A Prob¬ 
ably six, seven or eight times. 

* • • • 

52 Q And what would you do with the moneys you 
would borrow from Mr. Kadan on your watch? A 

I would take it downstairs and shoot craps with it. 

• • • t 

Q Now, on January 5—oh, in all the times you went 
to those premises from October 1, to January 6th did 
there ever come a time when you brought someone else 
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with you in those premises! A Yes, I took a Mr. Gar- 
rahan. 

Q Can you recall the first time you took Mr. Garrahan 
with you! A I think it was some time in November. 

Q How many times would you say that you brought 
Mr. Garrahan there to those premises from October 1 to 
January 6, 1949! A He was there about five or six or 
seven times. 

Q And during those times that he was with you 

53 would he participate in the crap games! A Not 
at that time; a couple of times but not very often. 

Q Now, on January 5th of this year, 1949, can you 
recall whether or not you went to those premises, 2730 
Woodley Place! A Yes, I did. 

Q And can you recall what time you arrived at those 
premises on that date! A I believe it was after 11 
o’clock. 

Q At night! A At night. 

Q And was anyone with you! A Mr. Garrahan was 
with me. 

• • • • 

Q And did you enter the premises 2730 Woodley 
Place, Northwest! A I did. 

Q How did you enter the premises! A Through the 
front door. 

Q Was the door open or closed when you arrived 
there! A Mr. Kadan let us in. 

• • • • 

54 Q Where did you go after you were let in by 
Mr. Kadan! A I went downstairs. 

Q And what did you do downstairs that night! A I 
shot crap. 

• • • • 

Q Did you see either one or all of the other three 
defendants, that is, the two Scheves, and I can’t think of 
the other name, Rosen! A I did. 
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Q What were they doing down there that night? A 
Making change and the stick man. 

Q And did yon participate in the crap game? A I 
did. 

• • • • 

55 Q After yon got down there that night did 
there come a time when Mr. Garrahan, and I will 

skip it, the name, if I can’t pronounce it each time. 
He came downstairs? A Yes. 

Q What did yon do, or what did yon do as a result of 
him coming down there? A I went upstairs to the din¬ 
ing room. 

Q What time was that? A About 3 o’clock in the 
morning. 

Q And when yon went upstairs about 3 o’clock in the 
morning, what did you see, or hear? A I saw Mr. Joe 
Scheve, Sr., and my wife. 

Q Just point him out, who you mean by Joe Scheve. 
A Number 3. 

56 Q Where was Joe Scheve and your wife? A 
Seated at the dining room table talking. 

Q What? A Seated at the dining room table talking. 
Q Did you stay there any length of time? A I 
stayed there for a half hour or 45 minutes. 

Q Did you hear your wife or Joe Scheve say any¬ 
thing while you were there? A Yes. 

Q What did you hear your wife say, and what did 
you hear Joe Scheve say, if anything? A She told him 
she knew what had been going on there and how much 
money I had lost, and that she wanted $850 back, that 
she needed it, and was determined to get it. 

Q What did Joe Scheve say in response to that? A 
He talked a while and finally said— 

Q (Interposing) What did he talk about? A He 
talked to her and said he wouldn’t be subject to any shake- 
down, that it was just a sheer case of blackmail. He said 
he had seen her in many places, that she was picked up 


22 A 


a couple of times a week, that he knew about her, and 
also made out that as long as I was a fairly decent sort 
of fellow he would let her have $300 just as a sheer gift, 
but while I was there 30 minutes or 45 minutes there 
wasn’t too much said. It was a normal conversation. 
There wasn’t any heated argument. My wife was 

57 a little dissatisfied but Mr. Scheve was very calm, 
relaxed at the time. 

Q During that time did you have occasion to leave those 
premises? A Every time I tried to get my wife to leave 
she became irritated. 

Q What would you say? A I would say, “Come on, 
let’s go home, let’s forget it.” 

Q What would she say? A She would say, “You 
keep out of this.” 

Q How long did that take place? A Thirty or forty- 
five minutes. 

Q During that time did Joe Scheve do or say any¬ 
thing? A He would listen to her, what she wanted, and 
then he would talk for a while. 

Q What would he say? A That it was just black¬ 
mail, that she was trying to shake him down. 

Q Did there come a time when you left those prem¬ 
ises? A I talked to Mr. Garrahan. 

Q As a result of talking with him, did you leave the 
premises? A I did. 

Q After you left—can you recall approximately 

58 what time it was when you left the premises? A 
About a quarter of 4. 

Q In the morning? A That’s right. 

Q When you left the premises did you see your wife 
there? A I left her there. 

Q Was Mr. Garrahan there? A Yes. 

Q Did there come a time when you went back to those 
premises? A There was. 

Q WTiat time was it? A About quarter of 10, or 9:30, 
on the 6th. 
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Q When you went back to those premises did you enter 
the premises ? A Yes, I banged on the door. 

Q Was the door opened? A The door was opened. 

Q Can you recall by who? A My wife opened the 
door. 

Q When you went into those premises at that time 
who did you see? A She and Mr. Scheve were there. 

Q Where were they? A They were still seated 

59 when I knocked on the door, there by the dining 
room table. She came over to the door. 

Q After you entered where did you go and where did 
she go ? A I went into the living room. 

Q Did you hear any conversation at that time be¬ 
tween your wife and Joe Scheve? A Yes, she was still 
wanting $850. 

-Q And what did Scheve say? A He said he wouldn’t 
give her a thing. 

Q Give us the exact conversation as nearly as you 
can recall as to what your wife said at that time, and 
what Joe Scheve said at that time. A He said earlier 
in the evening, “I could have given you $300 out of the 
goodness of my heart, but now I wouldn’t give you any¬ 
thing.” 

He had consumed a lot of liquor. He was very ob¬ 
viously intoxicated, and said he was going to go, and had 
a couple of bottles of whiskey in a bag with him, and 
during the time Mr. Garrahan came up with me, he came 
up there with me in the morning and waited, and Mr. 
Scheve stood there in the door talking different things, 
the same thing back and forth between my wife and Mr. 
Scheve. Do you want me to continue ? 

Q Yes. A After wrangling about three to four min¬ 
utes he said he was going to go out, and put his 

60 hat and coat on and started for the door, and my 
wife went over and stood in front of the door and 

crossed her arms and said, “You are not going to leave 
this place until I have some satisfaction out of you,” and 
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he said, “All right, I am going,” and he went over here 
(indicating) and when he did she tried to brace herself, 
and her thumb or finger nail somehow knicked his nose, 
and he had thrown her into the wall, it was a balancing 
gesture on her part, and with that I jumped up and went 
over near to Mr. Scheve, and with that he whirled and 
pulled out an automatic and struck me behind the ear, 
in the back of the head. The main force of it went into 
my shoulder. 

Q What happened to you? A I dodged. I was so 
far off balance anyhow I went down on the floor, and 
tHen he turned the revolver on me and pulled the trigger. 

Q How many times would you say he pulled the trig¬ 
ger? A Oh, a couple of times. 

Q What happened then? A By that time my wife 
was screaming, and he turned the gun on her and snapped 
it, and ran out the door, and got out to the curb, and was 
snapping it outside, and apparently the clip fell out. 

Q Did you see the clip? A I didn’t see the clip 
at all. 

• • • • 

61 Q Tell us what else you recall. A Mrs. Kadan 
was apparently upstairs at the time, but before 

this fuss back and forth with the gun she had come down, 
and she had told us all to get out of the place, 

62 that we were just making trouble and ruining her 
reputation up there at the house, and also said I 

was a perpetual trouble maker. 

THE COURT: That you were ? 

THE WITNESS: That I was, and in the meantime 
there was mention of the gun made. I didn’t know that 
there was a gun in existence, and my wife turned and 
said, “He has got a gun, he has got a gun,” and while 
he was in this argument she went to me this way (indi¬ 
cating), and I went this way, that there wasn’t anything; 
I thought she was mistaken, and until he flashed it at me 
I didn’t think he had a gun. 
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• • • • 

63 THE COURT: Were you, Mr. Ricker, about to 
tell a conversation you didn’t bear yourself? 

THE WITNESS: No, I was about to tell a conversa¬ 
tion between Mrs. Kadan and my wife. 

THE COURT: All right, go ahead. 

BY MR. McLAUGHLIN: 

Q Where was the defendant Scheve? A Scheve 
charged out of the door, and my wife went right after 
him, screaming, trying to direct attention that he had a 
gun, and I grabbed her and pinned her arms and held 
her all the time until Mr. Scheve got away in his car. In 
the meantime Mrs. Kadan was berating us no end as 
to the trouble we had caused. 

* • • • 


71 Robert E . Ricker 

• • • • 

Cross Examination 

BY MR. FORD: 

• • • • 

77 Q Now, I understand you to say you now live 
at Lancaster, Pennsylvania? A That’s right. 

Q What is the address? A 515 East King Street. 

Q And who, if anyone, lives there with you? A My 
mother and father. 

Q Now, when did you go to Lancaster, Pennsylvania? 
A I always used that as my home address since my 
parents have moved there. 

Q You say you have always lived there, is that right? 
A That’s right. 

Q I understood you to say in October you lived at the 
Chastleton Apartments. A That’s right. 

• • • • 
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78 Q When did you cease to live there? A In No¬ 
vember. 

Q Where did you go to live in November? A I 
stayed at 1314 16th Street for a couple of weeks, and I 
moved out later. 

Q Is that an apartment house? A It is a rooming 
house. 

* • • * 

Q Then where did you live from there? A The 2400 
Hotel. 

• • • • 

Q When did you leave there? A During some part 
of January. 

• * • * 

Q And you left town? A That’s right. 

Q And then where did you go to live? In Lan- 

79 caster, Pennsylvania? A No. 

Q Where? A I was out in Ohio for a week. 

Q Where in Ohio, and what was the street address? 
A I don’t know the street address. It was Worthing¬ 
ton. 

• • • • 

Q Then from Worthington where did you go to live? 
A I was back in Washington for a month. I was living 
at the Willard Hotel for about a month. 

• • • • 

SO Q • • * do you know a man by the name 

they call “Socks”? A Yes. 

Q And what is his last name? A I don’t know. 

Q Would you say it is Cooper? A It doesn’t mean 
anything to me. 

Q And this Socks, what does he do? A I don’t know 
what he does. 

Q Did you gamble and bet on horses with Socks? A 
I did. 
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94 Q Now, coining to the first week of October, 
did you have any bank accounts? A No. 

95 Q Did you have any stocks? A No. 

Q Did you own any bonds? A No. 

* * * • 

96 Q Did you own any stocks or bonds? A No. 

Q Did you own any real estate? A No. 

Q Did you own any automobiles? A No. 

Q Did you own any safe deposit box? A No. 

Q How much cash did you have? A None. 

Q At that time where did you work? A I was un¬ 
employed. 

• • • • 

Q How long have you been unemployed? A For al¬ 
most a year. 

* # • • 

Q Where was Mr. Scheve at the time your wife took 
her finger nails and drew blood from his face? Where 
was Mr. Scheve. 

Q My wife didn’t take her fingernails and draw blood 
from his face. 

• * * * 

9S Q * * * Where was Mr. Scheve at the time 
she knicked his nose? A Facing the door, and her 
back was to the door. 

Q By that you mean the door that leads out of the 
house? A Yes. 

Q She had her back to the door? A Yes. 

Q Isn’t it true that Mr. Scheve wanted to leave the 
house and started out? 

MR. McLAUGHLIN: I object. 

MR. FORD: I will reframe the question. 

Q Isn’t it true that Mr. Scheve had his hat and coat 
on and was heading for the door that leads outside? A 
He was headed toward the door. 

Q And did you see anybody push or put your wife into 
the position that you have described as falling over? A 
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Yes, Mr. Scheve did. He stood like this (indicating) and 
he shoved her out of the way. 

• * • • 

99 Q Did you see any blood on Mr. Scheve’s face? 
A I saw a little drop from the knick. 

• * • • 

Q And is your wife here today? A No. 

100 Q Where is your wife now, if you know? A I 
don’t know. 

Q When was the last time that you saw your wife? 
A About three weeks ago. 

Q And where was she when you saw her? • • * 

A In Lancaster. 

Q Whereabouts in Lancaster? A 515 East King. 

• • • • 

Q Where and when were you married? A In the 
Hawaiian Islands. 

Q When were you married in the Hawaiian Islands? 
A In February of ’48. 

• • • • 

101 Q And when you left the house where did you 
go ? When you left the Woodley Place house about 

what time was it then? A It was around a quarter of 
four when I left, between 3:30 and 4. 

Q Where did you go? A Down to the 2400 Hotel. 

• • • • 

102 Q Where did you go? A I stayed in the lobby, 
expecting her along momentarily. 

• • • • 

Q When was the next time you went back to Woodley 
Place? A I didn’t get up to Woodley Place until be¬ 
tween 9 and 9:30 or a quarter of 10. I waited. I called 
up a couple of times and asked, Mr. Garrahan talked to 
me and said everything was all right and they would be 
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down shortly, and another time told me everything would 
be all right but not to call any more on account of the 
lateness of the hour. 

• * • • 

Q • * • —what was the least amount you ever went 
to that house with at any time from October to January 6? 
A As low as $20. 

103 Q And what is the most you had with you? A 
Around five hundred. 

* • • • 

Q * * * Now, what is the next highest to $500 you 
had on any occasion? A I don’t remember the exact 
amount, I was there too often. 

Q If you don’t know the exact amount how could you 
arrive at the figure of $7500? A Because I knew how 
much I lost over the overall period. 

Q Did you keep a record of it? If you did let’s have 
the record. A I didn’t keep any written record. 

Q So it is from memory you are reciting this figure? 
A I always said ‘ * about”. 

• • # • 

104 Q So would you say that on one occasion a 
little before Thanksgiving you went there and had 

$500 ? A Yes. 

Q Where did you get it from? A I borrowed it. 

Q From whom? 

• • • • 

THE WITNESS: My wife borrowed the money from 
her mother. Her mother withdrew over, withdrew $5500 
at one time from the Lacobie Bank in Asheville, North 
Carolina, and her mother also borrowed $4500 from her 
sister, making it a total of $10,000. That wasn’t given to 
me all in one amount, my wife held some of it back and 
gave me some of it periodically, and I borrowed 

105 some from other sources. Mrs. Felstrup advanced 
some, loaned me money from time to time. 
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• • • • 

112 Q Taking up the next check, how much was that 
for? A That was for $200. 

• • • • 

Q My question is what bank was the second check 
drawn on? A Union Trust, but I didn’t issue that. 
That was a check I endorsed over to them. 

Q Who did you get it from? A Harriet Hollowell. 

Q Who is she? A She is a friend of mine and Mrs. 
Felstrup. 

Q Is she related to your wife? A No, she isn’t. 

• • • • 

113 Q How was the payment of the Hollowed check 
stopped? Who stopped the payment on the check? 

A She did. 

Q Did you have anything to do with it? A Yes, I 
told her to stop payment on it. 

• • • • 

115 Q Now, when you left there you left this gentle¬ 
man there with your wife, did you not? By “this 

gentleman,” I mean John Garrahan. A He said he 
would see she got home ad right. 

Q My question is was he there with your wife when 
you left the house and left your wife there? A Yes, sir. 

• • • • 

116 John Garralum 

was caded as a witness for and on behalf of the 
United States • • • 


Direct Examination 

BY MR. McLAUGHLIN: 

• • • • 

117 Q Now, recading your attention to October of 
last year did you, in company with Mr. Ricker, go 
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to the premises 2730 Woodley Place, Northwest? A I 
did, sir. 

• • • # 

118 Q Can yon recall the month? A Well, it was 
in October and November, in my mind. 

Q What part of October was the first time you went 
to those premises? A Around the middle part of Octo¬ 
ber. 

Q And who did you go to those premises with? A 
With Mr. Ricker. 

Q Can you recall how you entered those premises? A 
Yes, we went up the steps and Ricker knocked on the 
door, and a man came to the door with Venetian blinds on 
it, and lifted it up and looked out and saw who was there, 
and when he seen w’ho was there he opened the door and 
let us in. 

Q Can you recall approximately what time that was? 
A After midnight, around midnight [or early in the 
morning. 

Q Did there come a time when you learned who that 
man was who opened the door? A I learned that night. 

Q Who was that? A He called him Judge Ka- 
dan. 

119 Q Is he in court today? A Yes. 

Q Would you point him out? A That gentle¬ 
man there (indicating). 

MR. McLATJGHLIN: Let the record show he pointed 
to the defendant Kadan. 

• • « • 

Q What happened after you and Ricker entered the 
place that day? A I had to show the Judge credentials 
or identification that I was not a member of the police 
department, or connected with any police work at all to 
prove my identification. 

Q After you proved that to Kadan what happened? 
A Then I went downstairs with Mr. Ricker where the 
gambling game was going on. 
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Q Just describe, if you will, what you saw downstairs 
in those premises? A They had a pool table down there 
and a dice game was going on. 

Q Did you see anyone or all of the defendants in the 
cellar that night? A Yes, sir. 

Q What defendants did you see down in the basement? 
A Joe and Joe and Herman. 

120 Q Joe? A Yes, the two Joes, and it seems to 
me I heard them call them “Little Joe” and “Big 

Joe.” 

• • • • 

Q When you say Little Joe you mean who? A Young 
Joe Scheve. 

Q And when you refer to big Joe who do you refer 
to ? A The large gentleman here. 

MR. McLAUGHLIN: Let the record show he was re¬ 
ferring to the two Scheves, and the other was who? 

THE WITNESS: Herman. 

• • • • 

MR. McLAUGHLIN: The record will show he pointed 

to Hyman Rosen, so we are all straightened out now. 

• • • • 

Q Was there anybody else in the place that night 
other than those you have enumerated? A There were 
men there playing. 

• • • • 

121 Q How were they playing? A All around 
the table. 

Q What kind of table was it? A Pool table. 

Q Were the two Scheves and Hyman doing anything 
with reference to the table? A They were the bankers. 

• • • • 

Q With reference to the smaller one, Joe Scheve, what 
was he doing there that night? A He was the stick 
man that night. 

Q And by stick man you mean what? A The man 
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with the stick to gather in the dice and they are thrown 
out. 

Q And what did Big Joe do? A He was handling 
the money. 

122 Q What do you mean by that? A Covering 
bets, the money that was laid down on the table. 

Q What was Hyman doing? A He was doing the 
same thing at the other end of the table, taking care of 
bets. 

* * * * 

Q How long did you stay in the premises on that 
occasion ? A Not over a couple of hours. 

• • • • 

Q Did you have occasion to go to those premises again 
after that? A Yes, sir. 

Q Can you recall when that was? A It was on dif¬ 
ferent occasions. I went up with him several different 
times. 

• • • • 

Q And who did you go with, if anyone? A Mr. 
Ricker. 

Q And who opened the door? A Mr. Kadan. 

123 Q And after you and Mr. Ricker entered the 
premises where did you go? A Downstairs to the 

game. 

Q And was the game in session when you arrived 
there? A Yes. 

Q What time was it when you arrived there, if you re¬ 
call ? A It was always after midnight when I went there. 

Q Can you recall if there was anybody else in the base¬ 
ment besides the two Scheves and Mr. Rosen? A There 
were always a few men there. 

Q Did you participate in the game on that occasion? 
A I did. 

/ Q Did you win or lose? A About $15. 

• • • • 
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124 Q How many times would you say you had been 
in those premises from October 1st to January 6, 

1949? 

* • • • 

Q And on those four occasions w^ould you see the two 
Scheves and Hyman there? A Yes. 

Q And would they be doing the same thing each time? 
A Yes. 

Q And would you see Mr. Kadan at the door? A 
Yes. 

Q Now, recalling your attention to January 5, 1949, 
did you have occasion to go to those premises? A 
Yes. 

125 Q Do you recall what time you arrived at the 
premises on January 5? A I would say it was 

around 2 or after in the morning. 

Q Who was with you ? A Mr. Bicker. 

Q How did you enter the premises? A The same 
way, the Judge let us in. 

* • • • 

130 Q What happened after that discussion? A 
Big Joe wanted to go home, he wanted to leave. 

131 He went over to the door a couple of times to go 
out and Mrs. Ricker would block his way. 

Q Just how would she block his way? A She would 
get in front of him. 

Q How would she get in front of him? A There is 
only a little alcove or hallway there, and she got right in 
front of it so Big Joe couldn’t get out. 

Q How big a woman is she? A Oh, I imagine she 
weighs a little—a hundred pounds. 

Q What did he do? A He tried to push her aside. 

Q How did he try to push her aside? A Just with 
his hand, and asked Bob, Mr. Bicker, if he would come 
and take her away, that he wanted to go home. 

Q And did there come a time when Bob put his hand 
on her? A Bob? 
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Q No, Mr. Scheve. A Joe just put his hand on her 
and told her he wanted to get out of there. 

Q And when he did that what happened to her? A 
She just went back a little sideways to the wall. 

Q Where was Bob at that time? A Sitting in 

132 the dining room. 

Q Did he say anything at that time? A No, 
not at that time. 

Q W r hat was said after he attempted to go out? A 
Joe came over and asked Bob to say something to his wife 
so he could get her quieted down, as he wanted to get 
out, and Bob didn’t answer him, and Joe walked back to 
Bob and said he wanted to get out, and went over and 
picked up his coat and hat and a package he had, and 
came across the room and put it down when he found Bob 
wasn’t going to quiet her down, and went and put the pack¬ 
age down, and when he did that he reached in the coat 
pocket and took a gun out and put it in his pants pocket. 

Q WTiat happened then? A I told him he had a gun. 

THE COURT: He took the gun from where? 

THE WITNESS: From the topcoat pocket and trans¬ 
ferred it to his pants pocket. 

• * * • 

by mr. McLaughlin : 

Q What happened? A I told them he had a gun, 
and then Mrs. Kadan saw it and told him to put it away. 

Q When did Mrs. Kadan come into the picture? A 

She had been standing on the stairs quite a while 
trying to get them quieted down. 

133 Q WTiat did she say? A She told Joe to put 
the gun away. 

Q Wliat did he say? A He said he didn’t have a 
gun. 

Q WThat happened then? A He started to go out the 
door, and when he did I turned and Mrs. Ricker went after 
him again, and at that time he gave her a push and Bob 
was sort of getting off the couch, and when he did he 
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had the gun in his hand and hit Bicker across the face 
with the gun. 

Q What happened to Mrs. Bicker when he pushed her? 
A She went back against the door. 

Q What happened to Bob after he was hit with the 
gun? A He was on the floor, and he was pointing, he 
had the gun, and just shaking it at him. 

Q Pointing it at who ? 

• • • • 

Q At the time he was shaking the gun did he have it 
pointed at anyone ? 

• • • • 

134 THE WITNESS: He was pointing it at Bob. 
He was on the floor. 

* • * • 

Q That is Bicker ? A Yes. 

Q How long did he do that? A Oh, just a second 
like that and then he started to back out. 

Q Who started to back out? A Joe. 

Q What happened, if anything? A When he got 
over by the door he transferred his coat and just bumped 
the gun in some way, and I was standing right by him 
and I thought it was the clicking of the gun, which it 
must have been, because afterward I picked up a bullet 
off the floor, but never said anything to him, and he went 
out the door, and he was doing like this (indicating) .with 
the gun outside the door until the clip of the gun came 
out. 

Q You say he went like this, in what direction was 
the gun? A In the direction of us standing in the door¬ 
way. 

Q When you say “us” who do you mean? A I mean 
Mr. and Mrs. Bicker. 

Q What, if anything, happened when he went 

135 out the door? A When he went out and down 
the steps, that is when he was doing this with that 


gun. 
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THE COURT: Let the record show that when he was 
shaking it like this he moves it up and down about six 
inches from top to bottom. 

• • * * 

BY MR. McLAUGHLIN: j 

Q All right, what happened after he got to the side¬ 
walk? A Big Joe went back and got to his car parked 
on the street, and I showed him the clip I had picked up— 

Q (Interposing) Wait a minute, you say Joe went to 
his car? A Yes. 

Q What did you do? A I followed him out and saw 
the clip drop out of the gun, and I picked it up, and he 
went down to the car and I showed him I had the clip, 
and he asked me for it and I said, “I will give it to you 
some other time.” 

Q You say he said what? A I showed him the clip 
to the gun and he asked me for it, and I said y “I will give 
it to you some other time.” 

Q And then what happened? A Then Big Joe drove 
away. 

ME. McLAUGHLIN: Mark this for identiliea- 
136 tion Government Exhibit 1, that is the bullet, and 
the clip and its contents as Government Exhibit 2 
for identification. 

THE COURT: Where did the cartridge come from? 

MR. McLAUGHLIN: I will come to that, Your Honor. 
Just mark them for identification. 

(Thereupon a cartridge was marked Government Ex¬ 
hibit No. 1 for identification.) 

(The clip and its contents was marked Government Ex¬ 
hibit No. 2 for identification.) 

• • • • 

BY MR. McLAUGHLIN: 

Q Now, I believe you said that when Joe backed 
through the door his hand hit or bumped the gun and the 
cartridge came out? A Yes. 
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Q Did you do anything with reference to that car¬ 
tridge? A I picked it up. 

Q I will show you this Government Exhibit 1 and ask 
you if that is the cartridge you picked up from the floor 
of those premises that morning. A Yes, that is the one. 

Q I will show you this Government exhibit marked for 
identification 2 and its contents, and ask you whether or 
not you can identify that. A That is the clip I picked 
up. 

137 Q Picked up where? A On the sidewalk. 

Q Is that the clip that dropped from the de¬ 
fendant Scheve’s gun? A Yes. 

* • • • 

143 Mrs. Emma Feist rup 

was called as a witness for and on behalf of the 

144 United States * • • 

Direct Examination 

BY MR. McLAUGHLIN: 

• • • • 

153 Q • * • Rid you observe the physical condition 

or appearance of Mr. Ricker at that time when you 
saw him in the morning? A Yes. 

Q How? A Yes, I did. 

Q And what was his general appearance? A Very 
much excited. 

Q Rid you notice anything unusual about him? 
A He had his neck, quite a bad place back of 
his ear. 

• • • • 

Harry Eugene Liverette 

was called as a witness for and on behalf of the 
United States * • • 


154 

175 
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Direct Examination 

BY MR. McLAUGHLIN: 

* * * • 

178 Q Just tell us, if you will, under what circum¬ 
stances they came out of the house? A Well, 

179 they stayed there for some time, and I heard the 
door open and I looked up and I seen a group of 

people finally coming out, I mean the door opened and 
some commotion going on, arguing or something. That 
is when I saw—to tell you the truth, I couldn’t identify 
one of them that was standing there right now if I had to. 
I couldn’t identify them. I know I heard a woman but 
I couldn’t say who she was. 

* • # * 

Q When you heard this commotion, what happened 
right at that time, if anything? A Well, some gentle¬ 
man come down the steps. 

Q How did he come down the steps? A It seems like 
when he was standing in the doorway I could see his back, 
and then he just came out walking with a bundle in his 
hand. 

180 Q What else did you see? A Something fall. 

Q What fell? A Well, I didn’t see it at the time but 

it was—mean I later seen that it was a magazine to 
some kind of automatic, but I can’t swear that is what 
fell, I couldn’t swear to it. 

Q Where did that magazine come from ? 

MR. FORD: May we know which magazine he is re¬ 
ferring to ? 

BY THE COURT: 

• • • • 

Q Describe it, is it, is it the kind of magazine you 
pick up and read? A No, magazine to an automatic gun. 
MR. FORD: I object to this. 
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BY THE COURT: 

Q Where did you first see it? A Over in the grand 
jury room. 

THE COURT: Then strike out all reference to it 
whatever as coming from this witness. 

BY THE COURT: 

Q When you were in the cab you saw something 
181 fall on the ground? A That’s right. 

by mr. McLaughlin ; 


Mark this for identification Government Exhibit No. 3— 
I will show you that statement first and ask you whether 
or not you identify the hand-writing. 

• • • • 

Q I will ask you if you can identify the handwriting 
on Government Exhibit No. 3. A Yes, sir. 

182 Q That handwriting is whose? A Mine. 

# * • • 

THE COURT: Have you seen the paper? 

MR. FORD: No, sir. 

THE COURT: Do you want to see it? 

MR. FORD: No, I want to rest on the objection I 
made to the whole thing. 

* • * • 

BY MR. McLAUGHLIN: 

183 Q Now’, I ask you again to give us your best 
recollection as to what you observed on the morning of 
January 6 in front of 2730 Woodley Place, Northwest. 
A I think after he picked this up and he showed me— 
I said I hadn’t seen that clip before, or magazine, or 
cartridge, whatever it is, but I remember he had picked 
it up. 

Q Who had? A John had picked it up. 

Q Where did he pick it up? A Right midway of the 
first flight of steps; he was shaking this gun this way, 
some sort of automatic gun. 
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Q Where did that clip come from? A It fell from 
this man that was walking down the steps. 

184 Q What man? A This heavy-set man. 

Q Well, do you see him in court here today? A 
I couldn’t identify the man, no, sir. 

• • • • 

MR. McLAUGHLIN: I announce surprise. 

• • • * 

MR. McLAUGHLIN: This witness told me in my office 
that he went up there and saw this defendant Joe 

185 Scheve backing down the front steps and had this 
automatic gun clicking it, and then the clip fell 

out and the defendant got in his car. 

THE COURT: Got in whose car? 

MR. McLAUGHLIN: His own car, I think a Chrysler 
car, and backed up over the curb, and this John came 
along and picked up the clip. 

THE COURT: All right. 

MR. FORD: I still have the blanket objection. 

# • * • 

186 BY MR. McLAUGHLIN: 

Q In my office, you remember talking to me, 
don’t you? A Yes, sir. 

Q And do you remember telling me that you saw 
this big stout man backing down with an automatic, and 
he was clicking it? 

• • • • 

A I could have told you that. 

Q And did you tell me that as the man backed down 
the steps it fell down? A I didn’t say that, but I said 
it fell from his person or package or something. 

Q You told me that you saw the automatic in his hand, 
didn’t you? A Did I say I saw it, or had seen him with 
the gun? 

Q Didn’t you tell me that? A I said I heard it click 
or something. 
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Q And then did you tell me that the man went 
187 over and got in his car? A Yes. 

• • • • 

Q I will show you the statement in your own hand¬ 
writing where you say, ‘‘This big man came out of this 
house pulling and trying to fire an automatic pistol at 
people I had taken in there.” 

MR. FORD: I object, and may the record show the 
statement he is reading from? 

MR. McLAUGHLIN: It says statement in the wit¬ 
ness’ own handwriting dated January 6,1949. 

THE WITNESS: That thing was wrote during the 
time of this conversation, attempting to make me feel, 
trying to make me feel that there was a lot more to it 
than what actually was. 

BY MR. McLAUGHLIN: 

Q Well, you wrote this, didn’t you? A I wrote it, 
yes. 

• • • * 

200 MR. McLAUGHLIN: If the Court please, I offer 
in evidence the subpoena sent out a week ago for 
Mrs. Ricker, and also offer the bullet and clip and rest. 

THE COURT: Use the copy in the file and give it a 
number, Government Exhibit No. 4. 

(Thereupon bullet marked Government Exhibit No. 1 
was by the Court received in evidence.) 

(Automatic gun clip marked Government Exhibit No. 2 
was by the Court received in evidence.) 

(Subpoena to Mrs. Ricker marked Government Exhibit 
No. 4 was by the Court received in evidence.) 

• • • • 

203 MR. ALLDER: At this time we move for sever¬ 
ance. 

THE COURT: Same ruling. 

MR. ALLDER: We are now put in the position of pos¬ 
sibly putting some of these defendants on the stand on 
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counts 2 and 3, where they are not involved, would they 
be subjected to cross examination on matters involved in 
count 1? 

THE COURT: They can only be cross examined on 
matters covered in count 1 unless there is testimony on 
count 2 concerning it. 

204 MR. FORD: That is the point we make of being 
put in this position on the failure to grant the sev¬ 
erance. 

MR. ALLDER: And also, if they take the stand and 
nothing is said about count 1, in summing up to the 
jury the prosecutor could comment on it. 

THE COURT: No, he can’t comment on it; the two 
counts you are calling the defendant to testify to as to 
only 3, or 2 and 3, if you announce you call the defendant 
to testify only as to count 2 or 3 I will not permit com¬ 
ments by the prosecutor on failure to testify concerning 
count 1, but if you in your own direct on counts 2 and 3, 
lap over then it will only be as if you were trying that 
count alone. 


Hyman Rosen, 

one of the defendants herein, being called as a witness 
on behalf of the defendants, * * * 

Direct Examination 

205 BY MR. ALLDER: 

Q State your full name. A Hyman Rosen. 

• * • • 

Q Now directing your attention to January 6, 1949, 
do you recall having a telephone conversation with Robert 
Ricker? A I do. 

• • * • 

Q Would you tell us what that conversation was? A 
He called me and he told me he had a fight with Mr. 
Henderson. 
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THE COURT: With who? 

THE WITNESS: Mr. Henderson. 

• • • • 

BY MR. ALLDER: 

Q Who did he mean by that? A Joe. 

THE COURT: Who do yon mean by Joe ? 

THE WITNESS: The gentleman over there (indicat¬ 
ing). 

206 THE COURT: Well, what is his name? 

THE WITNESS: Joe Scheve. 

• • • • 

BY MR. ALLDER: 

Q Joe Scheve? A Yes. 

Q WTiat else did he say? A I said, “I can’t under¬ 
stand how you had a fight with Mr. Henderson,” or Mr. 
Scheve, “He doesn’t go around looking for any prize 
fights.” 

He went on to relate and say how he had demanded 
some money, and that I had better try to get in touch with 
Mr. Scheve and see about it, that he give some money, or 
else he is going to see that Mr. Scheve and his son and 
myself are going to get into some trouble. 

Q What did you reply to that? A I said, “What 
kind of money are you referring to? ” 

He said, “The money my wife was asking Mr. Scheve 
about.” 

I said, “I don’t know of any money your wife was ask¬ 
ing Mr. Scheve for. ’ ’ I said, ‘ ‘ What is it ? ” 

He said, “$850.” 

I says, “The best I can do for you, I will try to con¬ 
tact Mr. Scheve, but I don’t know whether I can get 
anything for you, or not.” 

He said, “You had better get him and see about it, about 
getting some money for me or you will be sorry.” 

207 And I told him not to talk or continue with those 
threats, that that wouldn’t get him anywhere at all. 
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He said, “You had better make it snappy.’’ 

• # • • 

219 by mb. McLaughlin : 

Q You said in your direct examination that 
you told Mr. Bicker that you knew that Mr. Scheve, 
Big Joe Scheve, didn’t go around molesting people, 

220 didn’t you? A That’s right. 

Q Now, why did you say that to him? A As 
much as I know Mr. Scheve, he has always been a gentle¬ 
man. 

Q How long have you known him? A I have known 
him about three years off and on. 

• • • • 

234 Barry E. Liverette 

a witness heretofore called on behalf of the United 
States, being recalled for further cross examination. • • • 

• • • « 

235 Redirect Examination 

• • • • 

236 (Statement of Harry E. Liverette was by the 
Court received in evidence as Government Exhibit 

No. 3.) 

• * • • 

237 BY THE COUBT: 

Q You made the general statement just now that 
you wrote this and that it represented what you saw 
there, but earlier today in answer to a question of one of 
the lawyers you said you didn’t see him pulling or trying 
to fire a pistol. Now, which is the fact? A I laid awake 
nearly a night trying to figure out what I did see and what 
I didn’t see, because I am here and I don’t want to 

238 lie about it, I want to tell what is right, what is 
really so, because when this happened that day all 

this talk was going on about this gun and seeing that 
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gun, but when it gets right down to the point of actually 
seeing the gun I didn’t see the gun. I put there I did see 
a gun, but when they showed me this cartridge clip it 
made me think he had a gun somewhere, and he had a 
package in his hand. 

# • • • 


Herman Kadan, 

one of the defendants herein, being called as a witness for 
and on behalf of the defendants, * • * 

• # • * 


Direct Examination 
BY MR. ALLDER: 

Q What is your name? A Herman Kadan. 

Q Where do you live? A 2730 Woodley Place. 

• • • • 

Q How long have you lived there, Mr. Kadan? A 
About 16 years. 

239 Q Now*, directing your attention to January 6, 
1949, did you have occasion to be in your home that 
date? A I did. 

• * • • 

241 Cross Examination 

by mr. McLaughlin : 

• • • • 

Q What was Mr. Scheve doing in your house at 1:30 
in the morning? A He was visiting there. 

THE COURT: Wait a minute. I don’t see the pur¬ 
pose. Do you object? 

MR. FORD: That is in counts 1, 2, and 3, and he has 
Dotice. 

MR. McLAUGHLIN: I am on notice, and I am within 
my rights. 

THE COURT: What is the purpose? 



47 A 


MR. McLAXJGHLIN: The relationship, the back¬ 
ground, but if you say no, I will abide by Your Honors 
ruling. 

THE COURT: Again I say what I said to him, 

242 but if you want to come up here and tell me I will 
hear it. 

MR. McLAUGHLIN: No, I will withdraw it. 

• • * • 

243 Q And Mr. Scheve was talking to this woman? 
A Yes. 

Q Did you overhear the conversation? A Yes. 

Q Did you hear Mr. Scheve say anything? A Yes, I 
heard him say something. 

Q What did he say? A He said he wasn’t going to 
be in any shake-down or blackmail. 

She said, “I don’t care about that, but I want $850 
and I am going to have it. ” 

• * • • 

244 Q Did you make any attempt to get her out of 
there, or tell Joe to take the woman to the door 

and throw her out? A I thought she was a lady friend 
of his. 

Q And when you left the house at 8:30 who was in 
the house ? A My wife was upstairs sleeping. 

Q Who else was there? A My two sons. 

THE COURT: Let me stop you there again. I don’t 
see the materiality of who was in the house unless you 
want to show that there was somebody else that this wit¬ 
ness knows who saw this transaction. 

245 MR. McLAUGHLIN: I want to inquire what 
happened in that house with reference to khe 

alleged shooting, or attempt to shoot. 

Q Did you see Mr. Scheve after you left your house? 
A I did not. 

Q Did he ever telephone you after that about this 
man shaking him down for money, Mr. Ricker? A I 
heard it later on that day. 
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Q Who did you talk to? A I called up Mr. Rosen on 
the phone and he told me what happened. 

Q At that time did Mr. Rosen tell you Ricker had been 
hit with a gun? A No. 

Q Did he tell you at that time that Ricker claimed 
he was struck by a gun in your house? A No, he did 
not. • 

• • • • 

249 Mrs. Eva Kadan 

was called as a witness for and on behalf of the 
defendants * • • 

• • • • 

Direct Examination 

BY MR. ALLDER: 

• • • • 

Q Now, directing your attention to the morning hours 
of January 6,1949— 

• * • • 

250 Q Did anything unusual occur there in the 
house? A Yes, sir. 

Q Will you tell us about it, please? A Stand? 

Q No, just sit right there and tell us what happened. 
Speak up so we can hear you. A Well, Mrs. Ricker and 
Mr. Scheve .was downstairs in my living room, and Mrs. 
Ricker was demanding money from Mr. Scheve. 

Q At the time you first heard her demanding money 
where were you? A I was upstairs. 

Q Doing what? A X was just getting out of bed. 

Q Did anything arouse you from your sleep? A Yes, 
she was making so much noise, speaking so loudly, and I 
came downstairs and told her she would have to speak 
quietly or get .out, I didn’t want her to be disturbing 
my neighbors. 

Q WTiat did she say? A She said, “No, you can’t 
put me out.” 
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And I said , 41 Oh, yes, X can. *’ 

She said, “Yon are just a bunch of trash,” and with 
that I resented that remark about trash, and so that 
she kept demanding the money, and Mr. Scheve said, 

251 “You will have to come back later for your money 
because I am tired and I want to go home. ’ ’ 

So when he went to the door she backed up to the door 
and kept blocking the door, and kept pushing him back, 
and hitting him in the chest with all of her might, and 
kept pushing him, and the last time Mr. Scheve went to 
the door she took her fingernails and clawed him and hit 
him here in the chest with her two hands, and Mr. Bicker 
went over and attacked Mr. Scheve and they were scuf- 
flling, and then she put her hand in his pocket and tried 
to steal his money. 

Q What happened then! A Then Mr. Scheve went 
on out. 

Q What happened to Mr. Ricker? A He held her in 
the living room because she wanted to go out and fight 
him on the street and create a disturbance on the street, 
and I said she couldn’t do that, that Mr. Ricker had to 
keep her in the living room until Mr. Scheve rode away. 

Q You say Mr. Ricker attacked Mr. Scheve? A Yes. 

Q Did he bring any blood? A Yes, sir, his eyes were 
bleeding and his nose was all bleeding. 

* • • • 

252 Cross Examination 

by mr. McLaughlin : 

' 

* • • * 

' ! 

254 Q Mrs. Kadan, did you see Big Joe with a 
gun? A Mr. Scheve had no gun. He had a little 
package. 

Q Describe the package. A It was a little package, 
and in the bag he had two hot dogs and four rolls. 

Q How do you know he had two hot dogs? A Be- 
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cause he dropped it, and when he dropped it I looked into 
it. 

Q Where did he drop it? A On the living room floor. 
Q Did you see anything that looked like that clip (in¬ 
dicating? A No, positively not. 

Q Isn’t it a fact that you yelled that morning, “He 
has a gun”? A No. 

Q Didn’t you say to Joe, “Put away that gun”? A 
No. 

Q How’ did he leave the house? A After he scuffled 
to protect himself he went on out of the house and 
255 went on. 

Q You didn’t grab a broom and hit anybody? A No, 

I don’t do any such things as that. 

• • • • 

258 Joseph H. Scheve, 

one of the defendants herein, being called as a 
witness on behalf of the defendants, • • • 

• • • • 

Direct Examination 

BY MR. ALLDER: 

• • • • 

263 Q Besides pounding you with her fists what else 
did she do? A On the last attempt I tried to leave 
she struck me in the face, and scratched my face and eyes 
and nose and blood was coming from all three places. 

Q What did you do? A I said, “Bob, after all this 
is your wife,” and he was sitting there in the chair with 
his legs crossed as if he was enjoying the show, and I said, 

II This is enough, she has tortured me enough and now she 
has caused me some physical damage. I am going out the 
door and nobody is going to stop me.” 

Q What happened then? A I started for the door 
and she ran to the door and had her nails extended out 
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like this (indicating) and Mr. Ricker jumped up and 
attacked me, and while we were wrestling I felt something 
in my pocket and found it to be her hand, and I brushed 
her away and apparently he fell down, I started out the 
door and he ran after me to attack me and I pulled 
264 a gun out of my pocket and struck him in the head 
and went on out the door. 

Q At the time you struck him were you in fear of him? 
A Yes. 

• * * • 

267 Cross Examination 

by mr. McLaughlin : 

• * # • 

269 Q How many people would be in the house when 
Mr. Ricker would be there? A Well, whether he 

was there, or not, as I told you I didn’t always see him, 
perhaps six or seven people. 

Q What would they be doing ? 

MR. FORD: I object. 

THE COURT: Come up here, gentlemen. 

(Thereupon counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the 
hearing of the jury, the following occurred:) 

THE COURT: It seems to me that this witness, stand¬ 
ing on the second count, opens up the entire background 
in his association with Ricker, with instruction to the jury 
that it is not binding on the others, and that is the reason 
I did not grant the request for severance as originally 
made. 

MR. FORD: And the same theme running through 
our mind that you see, and knew it was coming, and we 
expect to show prejudice. 

Let me tell you what I have in mind. In the last case 
I read from the Supreme Court of the United States is a 
conspiracy case, Justice Jackson, and he even re- 

270 views the processes that the prosecutor used as a 
catch-all, and develops the history of this case, and 
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then doesn’t consider these two counts with this first 
count, and we are not of the same family, of course. 
That is a fundamental proposition. Then we come down, 
and I submit that it is not fair American justice because 
that very thing he is doing, we don’t care what names 
you call them, it is the same substantially. 

THE COURT: But here is the reason I think it is 
admissible, I see how they could in the gambling case;* 
severing the other, makes it admissible as to this man, 
in other words. 

MR. FORD: Let me ask you this: Suppose you were 
trying the second and third count, you don’t have the 
other count, and say you want this man to admit the 
gambling to inquire about another offense, he couldn’t 
do it. 

1 THE COURT: But if he was trying this man alone 
he is entitled to show the reason for his wife having 
come there. 

MR. FORD: He can show background. 

THE COURT: The reason for that— 

MR. FORD (interposing): It would still go to es¬ 
tablish another case. 

THE COURT: I know that, but it also establishes the 
other, so if we were trying the gambling case alone this 
1 would come in as it is coming in anyway. 

MR. ALLDER: I feel about this, Your Honor, 
271 I don’t say we were misled, but I certainly under¬ 
stood from the very beginning that when we put 
1 this man on the stand that would not be admissible, and 
when we ask about count 1 and 2 or in 2 and 3— 

1 THE COURT: You mean as to Scheve? 

MR. ALLDER: Yes. 

THE COURT: You may not have put him on. 

MR. ALLDER: Yes, I understand that. 

THE COURT: But we were talking about the other 
three defendants. 


O'- 
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by mb. McLaughlin : 

Q What would Mr. Bicker be doing at those premises 
when you saw him there? A He had on several occa¬ 
sions been quarreling and on other occasions in conver¬ 
sation with others. 

• • • • 

276 Q You weren’t afraid of Mr. Bicker when he 
slapped Mr. Kadan? A No, not a bit . 

• • • • 

Q Did you have your gun with you that day? A No, 

I don’t think I had the gun at all at that time. 

• • • • 

277 Q Is this your clip (indicating) ? A If it isn’t 
it is one similar. 

Q Take a good look at it and see. A I couldn’t be 
positive I have seen it 

Q Did you lose the clip in Mr. Kadan’s house on Jan¬ 
uary 6th? A I don’t know where it was lost but it 
was lost 

278 Q When you went in Mr. Kadan’s house where 
did you have the gun? A In this back pocket 

here (indicating). 

Q And did you have it in your pocket all the time? 
A Yes, sir. 

Q Were you downstairs that night? A I think I 
was. 

Q Did you have the gun in your pocket at that time? 
A I didn’t take it out of my pocket. 

Q What was the reason for having it downstairs? A 
I just carried the gun. I didn’t have any particular 
reason. 

Q Was it loaded, the clip? A There were bullets 
in the clip. 

Q How many bullets were in the clip? A I don’t 
know. By looking at it there it looks like probably four 
or five. 
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Q Four or five bullets! A Yes. 

Q Would you say this gun you had was one of those 
automatics! A Yes, sir. 

• • • • 

Q When you went out the door where did you have 
your gun! A I had it in my front right pocket be- 

280 cause I took the car key out as I put the gun in my 
pocket. 

281 Q How did the gun get from this pocket to this 
pocket (indicating)! A Through the handling of 

it is all that I know. 

Q What was the purpose of having it there! 

MR. FORD: He said he hit the man with it. 

THE COURT: That is what he said. 

MR. McLAUGHLIN: I didn’t hear that. 

• • • • 

Q After you struck him, immediately did you back 
out the door in the street! A In the excitement it is 
pretty hard to remember the position and moves. 

Q I appreciate that. A But I did back out the door, 
whether it was a foot or two I don’t know, but I pulled 
the door tight behind me. 

Q Where was the gun! A In my pocket. 

Q You put it in your pocket! A As I went out the 
door. 

Q Where was your car parked! A About the first 
door to the right. 

Q Do you know that the clip fell out on the 

282 sidewalk! A No, sir, because if I had known 
it I would have picked it up. 

Q How many times did you strike Mr. Ricker! A 
Do you want to be specific about that! Do you mean 
the whole event! 

Q I want you to be specific all the time. A He hit 
me once or twice; we were wrestling when the lady had 
her hand in my pocket, and we were wrestling and I hit 
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him once and he fell down, and as I went to the door and 
I turned around he struck me three or four times. 

Q Where was the gun at that time? A As I turned 
around I just held it this way (indicating). 

Q Did you hear Mrs. Kadan yell “Look out, he has 
got a gun”? A No, sir. 

Q Did you hear anybody yell, “Look out, he has got 
a gun”? A Yes, Mrs. Ricker. 

Q She was in the house at that time, wasn’t she? A 
Yes. 

Q And did you have the gun in your hand at that time? 
A No, sir, I thought she meant Mr. Ricker. I forgot 
all about my having the gun. 

Q Oh, you didn ’t know you had it ? 

283 MR. FORD: He said that he forgot it, not that 
he didn’t have it. 

MR. McLAUGHLIN: That is a fine distinction in my 
poor brain. 

THE COURT: That is what he said, no matter how 
fine it is. 

* • • • 

BY MR. McLAUGHLIN: 

284 Q You say you then went home? A Yes. 

Q When did you miss the clip out of the gun? 
A That I couldn’t say. 

Q Did you ever miss it? A Oh, yes. 

Q Did you ever look for it? A Some time that day, 
whether it was before or after Mr. Rosen and my son 
came out, I don’t know. 

* • • • 

Q Did Mr. Garrahan show you this clip and say 

285 you dropped it out of the gun? A He said some¬ 
thing but I didn’t open the door, knowing he was 

a friend of theirs, and while I was in there Mr. Garrahan 
hollered to Ricker, “Hit him, kick him,” and I had the 
opinion that he was no friend of mine, and when he came 
out to the car I ^wouldn’t open the door but I opened the 
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window a little bit and he said, “Here is the dip. Do 
you want it?” 

I said, “All right.” And he said, “Give me two dol¬ 
lars, Joe,” and he put the clip in his pocket and walked 
away. 

1 Q But you knew it was your clip? A I wouldn’t be 
sure whether it was mine or another one. 

• • • • 

287 MR. McLAUGHLIN: I have nothing further 
than reading this statement: 

“Jan. 6, 1949 

“To Whom It May Concern: 

“I on this day Jan. 6, 1949 while operating a cab, 
picked up two men on the comer of 16th & Euclid St. 
N. W. I drove them to 2730 Woodley Place, N. W. They 
ask me to wait for them in which I did. It was about 
30 minutes when I noticed a big man that I have never 
i seen before come out of the house in which the two men 
I had taken there went into. This big man came out 
of this house pulling and trying to fire an automatic pistol 
at people I had taken there in the doorway of the house. 
He kept on pulling the trigger as he came down steps 
toward my cab. But as he was nearing me, the cartridge 
1 holder or magazine fell on the ground, but I don’t think 
he realized he dropped it. This man then entered his car 
which had Maryland license 428-949 on it. He put car 
in gear shot over and hit curb on other side of street and 
sped off very fast. He seemed to me like he had been 
drinking, But I couldn’t swear to it. 

“Signed: 

“Harry E. Liverette 
Eastern Cab No. 1. 
Phone: Ex. 3595 

• • • • 

288 MR. FORD: I renew all the motions previously 
made. 
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THE COURT: Overruled. 

MR. FORD: Exception. 

• * • • 

290 Proceedings 

(Prior to resuming the bench, and during a con¬ 
ference in the Court’s chambers with all counsel pres¬ 
ent, the following occurred:) 

MR. FORD: We ask Your Honor to take judicial no¬ 
tice of the fact that all of the testimony about this de¬ 
scription of the gun and its use by Government witnesses, 
the automatic from which the Government contends a 
Walther clip with live .25 caliber Western cartridges 
therein, cannot be clicked in the manner described by the 
wintesses as it appears in the record, and the reasonable 
and natural description and inferences therefrom in an 
automatic pistol. 

There are only two ways to make an automatic pistol 
click in the manner described in the record by the wit¬ 
nesses and that is by a manual operation of pulling back 
the slide of the automatic, or by exploding a cartridge, 
to wit, firing the gun. There being in the record no evi¬ 
dence whatever that either of these two methods were 
used, we ask the Court to take judicial notice and advise 
the jury that the automatic gun could not do what the 
Government witnesses say it could do, as it appears in 
the record. 

THE COURT: Do you want to say anything about it? 

MR. McLAUGHLIN: No, Your Honor. 

MR. FORD: I wish you would put that in the record, 
that the Government has no suggestion. 

291 MR. McLAUGHLIN: I will object to the in¬ 
struction. 

THE COURT: Because of the inexactitude of the evi¬ 
dence and the uncertainty of it, and the lack of evidence 
as to the condition of the gun, the request is denied. 
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THE COURT: * * * The Government also requests 
that the Court permit him to tell the jury that he was 
not permitted to cross examine the three defendants, other 
than Joseph Scheve, on their gambling activities. The 
Court rules that he may not so inform the jury and may 
not comment upon his inability to cross exam i ne them 
on that subject. 

* * • • 

BY MR. McLAUGHLIN: 

297 You know why they are trying to paint him as 
a bad actor, because they are going to say Joe 
Scheve knew that on the morning of January 6, because 
of that, he was entitled to use his gun on Ricker, and he 
was entitled to hit Ricker over the head, and then they 
tell you not only this, not only were they depending on 
this to tell you Ricker was a bad man and he w T as in 
bodily fear of his life because of this incident with Kadan. 

* • • * 

300 I am not denying, ladies and gentlemen of the 
jury, for one moment that Mrs. Ricker went up 

there and asked for $850. I am not denying it for one 
minute, and I say to you, and say to you in all sincerity, 
that she was at fault in doing it, but I say from your 
own experience these defendants were lucky that it was 
Mrs. Ricker instead of a lot of women you know of 
or have heard of that would go up after their 

301 husband’s money that was lost in gaming. The sit¬ 
uation might be reversed, that a woman who goes 

up there looking for that money instead of Mrs. Ricker 
might have had a gun instead of the defendant Scheve 
having the gun. 

* * * From the testimony here Joe Scheve must have 
assumed that all the time because you will recall there 
\ras an occasion when I asked him whether or not he 
had a gun on him and he said he didn’t know, but on this 
night, the evening of January 5th and morning of Janu¬ 
ary 6th, he had the gun on him, the testimony is that he 
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came up from that crap game when this woman called 
him. Was he running that crap game and was it being 
run at the point of this revolver? I say it is a mean, low- 
down situation that exists here. 

* # * * 

303 She tells you at no time did she see a gun. You 
will remember Garrahan’s testimony; he said Mrs. 
Kadan said, “Look out, he has got a gun.” 

* * • • 

307 Then we have Joe Scheve up there that morn¬ 
ing arguing back and forth with Mrs. Ricker, and 

all the time he is taking a little drink out of the bottle, 
and what was he doing? Fortifying himself with false 
nerve, fortifying himself to use that gun if necessary 
by taking that little drink, as they say nip, nip, nip, and 
then we have him with a few under his belt, and with 
that false nerve that liquor will give you, and he starts 
out, and he knows he has this gun in his pocket, and she 
stands in front of the door and says, “You are not going 
out,” and he takes and shoves her to one side, and His 
Honor will instruct you that if you find that the 
showing of Mrs. Ricker was unjustifiable that Mr. Ricker 
did have a right to come to his wife’s defense. Now, the 
testimony on the part of the Government is that when he 
shoved Mrs. Ricker that Mr. Ricker, who was sitting at 
the side of the room, got up and came to the aid of his 
wife, and that is when this defendant struck him over the 
head with the gun knocking him down, and then takes 
the gun and points it at him and tried to finish the job, 
so the liquor, still working to give him false nerve, and 
he pulls the trigger two or three times trying to kill him, 
and backs down the steps and drops the clip on the 

308 ground, and he is a liar about the clip because you 
will remember the testimony, on cross examination, 

I believe, I asked him when he learned he lost the clip and 
he said he didn’t know it until he got home, and then he 
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tells you Garrahan came over and picked up the clip 
when it fell and ran out and said, “I will give you the 
clip, give me two dollars. ,, • • • Why did he run out 
and get in his car under those conditions? He already 
had hit the man in the head with the gun. He had the 
gun. Did he realize he was wrong and wanted to get 
away, and if he did His Honor will tell you you can 
consider flight in consciousness of guilt, so I say consider 
all the evidence in the case, ladies and gentlemen of the 
jury, and consider the type of individuals that you 
309 are dealing with. 

• • • • 

313 MR. FORD:' I respectfully ask Your Honor to 
permit me to use an automatic gun I have as I 

address the jury for the purpose of demonstration, and 
I will at the same time tell them this is not the gun, and 
this particular gun is not in evidence, and tell the jury 
at the same time I make the demonstration that this not 
the gun in evidence. 

• • • • 

THE COURT: It occurred to me that that might be 
all right, and you could represent that that is not only 
not the gun or the condition. 

MR. FORD: I will put that in, too. 

THE COURT: It might try to dick and not fire. 

MR. FORD: I will also adopt the statement to the 
jury that they are not to take it that my use of this gun 
means that the gun that is referred to in evidence was 
in the same condition as the gun I can demonstrate. 

THE COURT: Of course, it does not follow 

314 that he could not have endeavored to fire it more 
than once. 

MR. McLAUGHLIN: I am going to object to it al¬ 
together. 

MR. FORD: I am also going to ask them to use their 
own experience, if any they have, with automatics. 

THE COURT: I will permit them to do it 
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MR. McLAUGHLIN: I object to it. The gun is in 
their possession. Where is it? 

MR. FORD: The gun was actually thrown away. 

THE COURT: I didn’t know that. 

MR. FORD: Excuse me, it isn’t in evidence that it 
was thrown away. 

THE COURT: You don’t know it, either ? 

MR. FORD: Except as learned from the defendants. 

• * • # 

329 Now, here is Ricker himself, knowing how badly 
he said he was injured, why didn’t he, when he got 

outside, go to the police? What did he do? What would 
you do if you were legitimate and you are honest, and 
somebody hit you with the butt of a gun? You would go 
to the police? Isn’t that fair? Did he? Oh, no. 

330 What did he do instead? What did the cab driver 
say? “He directed me to take him to Socks at 14th 

and L,” a bookmaker. So this Ricker, whom the Govern¬ 
ment says was assaulted with a dangerous weapon, this 
same Ricker who says he was assaulted with a loaded 
pistol, doesn’t go to the police. Why? He does go to the 
bookmaker Socks at 14th and L. I wonder what happened 
to his injuries? We have heard no testimony from any¬ 
one that he even went to a doctor, or stopped at any hos¬ 
pital and got any first-aid treatment. He didn’t have 
time for that, the shake-down artist and the blackmailer, 
but he has time on that morning to go to Socks the book¬ 
maker. Not time to go to the police and teU them, “I 
have been assaulted,” no, but he has time to call up Rosen 
and say, “Get this, because I am continuing this shake- 
down, meet me at the Colonial.” He has time to go down 
to the Colonial Hotel and sit down at the table, but he 
didn’t have time to call in the police, or even have a 
policeman or detective outside to watch the meeting. So 
when he says he called the police and ran down these 
witnesses, and so we have heard, says the prosecutor, why 
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you didn’t call the police, we are going to ask you why 
didn’t Ricker call the police? Why didn’t his wife call 
the police? Why didn’t their friend—and by the way, 
they all lived at the same house, why didn’t they call the 
police? Why didn’t they make a report of it? Lets 

331 be fair. Lets make him be decent. Lets make him 
be honest. 

Then what next do we have ? Mrs. Kadan took the stand 
and well, at least there is one lady who took the stand 
and did under oath say, “That is my husband.” There 
is at least one wife who could come to the courtroom 
where her husband was involved, because she is a decent 
lady; but, Mrs. Kadan, don’t feel so bad, he put me in 
your class, too. I am no good, I am indecent and dishon¬ 
est, and you are dishonest, too. So, Mrs. Kadan you and 
X, at least so far as one individual is concerned, are pretty 
bad. It is true she said she didn’t see a gun. Now, I say 
that is very reasonable. 

Now, I want you to get this: You know this, how in¬ 
decent I am; Mr. Scheve is sitting here. Now, he says 
Mrs. Kadan says she never saw a gun. Now, you know, 
and I know, if I am so indecent, and he would be the type 
of man who would lie, all I would have to do would be to 
mention to him—you couldn’t hear me—“Mrs. Kadan said 
she didn’t see a gun. Don’t forget, Mr. Scheve, when you 
get on to say you didn’t have a gun.” That is the way 
indecency and dishonesty is practiced, but you didn’t hear 
that, did you? No. Would she be supposed to say she 
forgot that happened? This gun incident might have 
taken a couple of minutes and, by the way, I want to talk 
about that a minute. 

I hope all the people on the jury has had some 

332 experience. I am going to show you that the testi¬ 
mony of Garrahan and Liverette couldn’t possibly 

be true. I expect to demonstrate that to you just as sure 
as you are in that box, but before I get there, the lady 
told an honest story as she saw it. 
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Now, yon know nobody said, “Mrs. Kadan, do you deny 
that there was a gun there?” No, there might have been 
and she, or she didn’t see the gun on him, he could have 
denied it. Oh, no, he is here to tell the truth, and I will 
tell you, if I never have another client as long as I live, 
I do the best that I can, so unto the day I die I can say I 
represented four men who are business men in this Dis¬ 
trict, as compared to these shake-down artists, who came 
down here to tell His Honor the truth. 

Ladies and gentlemen, American justice will die unless 
we observe one single solitary thing, that when we swear 
to God we will tell the truth we will tell it not in terms 
that it will hurt me or benefit me, but just to tell the plain, 
simple truth, and that is what these defendants did, and if 
he was wrong in having a gun at least we know he didn’t 
lie. That is the thing. He could have said, “No, I had 
no gun,” but then again he couldn’t because he is no per¬ 
juror, and he doesn’t have a dishonest lawyer. That is 
as simple as the sun at noonday. All right, he is not 
charged with unlawfully carrying a gun, which is 
333 a crime in the District. No, we are not charged 
with that, not at all. 

Isn’t it conceded let me ask you men and you ladies, 
all night long my man sits and he listens to a shake-down 
artist, and he won’t suffer a shake-down and time and 
time again he gets up to go out. Didn’t he have a right 
to go out of that house? Listen to what His Honor will 
tell you about that. But his way is barred, and he doesn’t 
strike the woman and knock her out of his way, but goes 
back and sits down again, thinking this blackmailer will 
relent, but she doesn’t, and time and time again he gets 
up to go and finally, you know the fellow that killed the 
Japs, what was he doing all the time, the fellow that was 
in with his wife and the blackmail scheme? He just sits 
there with his legs crossed. Men, is that what you would 
have done? You couldn’t because you are legitimate. The 
only reason Ricker could sit there in this manner while 
this was going on was because he was a blackmailer. 
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Then there came a time, you understand Mr. Scheve 
hasn’t pulled a gun on anyone, no, he is trying to get out, 
i he waited hours and repeatedly tries. Well, let me ask 
you, even our dear Lord had anger, and there is one 
great example we have always been given of righteous 
anger and that is when went into the Temple and took 
the whip and drove the money changers out of it. What 
would you do? Any time he could see a chance he 
334 went for the door and she barred it. What did she 
scratch him for? She scratched him because he is 
trying to get out of the house, not to bother her. He is 
trying to get aw’ay from her, positively orderly, and finally 
he is scratched and he then pushed her aside. 

Oh, yes, now comes the Jap killer, and you know there 
is no evidence, and lets not be mistaken about this, that 
this fellow Ricker was ever in the armed services. De¬ 
pend on it, there is not. The evidence is that in the 
I Colonial Hotel he, Ricker, said, “I have killed Japs.” No 
evidence at all other than that, and that is not evidence 
that he was in there, he was just claiming credit for being 
in there. You and I know that all of the men who went 
to war, we don’t have those fellows who were in it going 
around saying, “I killed so many Japs.” They don’t do 
it. It is the phonies who go around trying to set them¬ 
selves up on a pinnacle. Oh, yes, don’t be mistaken about 
him being a veteran. There is no evidence of that. Oh, 
no, he couldn’t be, I don’t think, because the fellows who 
were in the service would soon catch up with that black- 
i mailer and they would probably take care of him in their 
own way when they did. 

Now, lets go further. We have a count in here, a 
charge of assault and assault with intent to kill, and this 
is what I referred to when I asked you, and I hope you 
have had some experience or knowledge of firearms—do 
you have that clip—no, here is a clip (indicating). 
335 Now, isn’t it a fact that that must come from an 
automatic? In other words we distinguish pistols 
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in two ways. We have a pistol that has a barrel and the 
bullets in a box where you can see them, and then we 
have automatics, and this fits up in the handle of an 
automatic this way and clips on (indicating). A gun is 
called an automatic, I think you realize it, because that 
is the way it works. 

Now, we have got the witnesses, including Bicker’s 
friend Garrahan, whatever his name may be, and remem¬ 
ber, now, you might say this, “Well, what part does Gar¬ 
rahan play, can we believe Garahan?” Lets suppose in 
this situation, I know the blackmailer can’t tell the truth, 
I have seen him, they have tricked the lawyers, the police, 
they trick everybody, including the prosecutor, the black¬ 
mailers, so what happens? What interest do you think 
he has in it? Do you think he was part of it? Well, if 
he wasn’t part of it, why does he act that way when 
Kicker’s wife was struck, as they claim? He doesn’t say 
he lost that money. Why did he go back that morning? 
Because he was part of the picture. He said Scheve had 
an automatic in his hand, and he stepped back and kept 
clicking the trigger more than three times. Now, mind 
you, the gun down’t go off. Did you ever try with an 
automatic? There are only two ways you can make the 
hammer of an automatic, make the trigger operate. If 
you would like me to explain it to you, you can take 
336 an automatic with your left hand and pull back the 
slide and let go again and that automatic is now 
cocked. You can pull the trigger and you will hear the 
trigger click and hit, that is without any bullets in the 
gun at all. That is what we call a manual operation, by 
pulling it back with your left hand, and when it comes 
back it draws the hammer back, and when you pull that 
trigger you will hear it go, no question about it, but when 
you do you can pull that trigger from then until doom’s 
day and you can’t get a click out of that hammer because 
the hammer hasn’t gotten back in the position to go again. 
That is one way you can do it. 
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If you have a bullet in the gun and you pull the slide 
back and let it go and you fire the gun it goes off. It is 
the gases that come out of that bullet that drives the 
slide back and cocks the gun again, so that if you have 
bullets in the magazine you can pull the trigger and hear 
the explosion, but without an explosion in an automatic 
gun it is physically impossible to do the thing they said 
he did do. It is physically impossible. You can only get 
one explosion. It is just physically impossible, so now 
we have Liverette, the cab driver, and Garrahan, telling 
you something that is physically impossible. 

Now, again we come back to calling the police and the 
others. All of this is leading up to what happened on 
the 6th of January, and I sincerely hope and pray 
337 the Lord that most of you, or all of you, or some 
of you, know how automatics work, and you will 
know that without exploding the cartridge that thing can¬ 
not be set again unless you take your left hand and 
pull it back. 

# • • • 

344 Again he tells you about the action of the gun, 
whether it would go this way or that way. Why I 
don’t know. I don’t know what your experience has been, 
but the best evidence you can go by is to see that gun 
itself, and as far as the testimony in this case is con¬ 
cerned the gun is still in the possession of Scheve, so if 
you are going to decide whether that gun clicked once, 
twice, or three times, how are you going to do it without 
seeing the gun, and if the gun isn’t here and admissible 
to you, you can see where we are at, and as far as guns 
are concerned, the action of that, you know it depends on 
the condition of the gun, because how often have you 
picked up a newspaper and read where some man who 
has been handling guns for years, in examining his own 
gun it went off and killed him. So it just shows how 
unreliable that can be, and if you are considering whether 
the gun did or did not click, then I say why didn’t 
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345 the defendant produce the gun and give you a look 
at it if they wanted you to know or see whether 

it clicked? I don’t know whether the safety was on, or 
off. I don’t-know how they act when they are on, or how 
they act when they are off, so I say if he is going to ask 
about the gun, where is the gun ? 

* * * * 

346 Now, he says about the gun clicking. You have 
the testimony about the clicking of the gun, and I 

say the frame of mind that Joe Scheve was in that night 
and his intention as to killing Ricker, he is very lucky he 
isn’t here on a more serious charge than assault with a 
dangerous weapon, or assault with attempt to kill, because 
I say if he clicked the gun two or three times that his 
intention was it was intended to go off. You have heard 
the old adage time and time again, never handle a gun 
unless you know how to use it. 

« * • • 

349 THE COURT: Come up here a second, will 
you? 

(Thereupon counsel approached the Court’s bench and 
the following occurred:) 

THE COURT: The third count of this indictment is 
the one which charges the assault with the dangerous 
weapon. That, of course, has reference to hitting him 
on the head. 

MR. FORD: No, that says an assault with a loaded 
pistol. 

THE COURT: I know it says that. 

MR. FORD: And then it goes on to the third count 
having direct reference to the second. That was some¬ 
thing we discussed at the time we filed our motion. 

THE COURT: Here is my thought about the thing, 
he would be guilty of assault with a dangerous weapon, 
if he attempted to use a pistol and it didn’t go off and 
he would be guilty of assault with a dangerous weapon 
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if he hits somebody over the head, if the jury thinks it 
is a dangerous weapon being so used. The fact that it 
was a pistol wouldn’t make it a dangerous weapon alone, 
but it seems to me the fact of whether the pistol did or 
did not go off, it could be assumed that he intended to 
kill by using it, and he assaulted him with a dangerous 
weapon by the use of it, by the use of it to strike. 

MR. FORD: Suppose I have a gun and take out 
the clip, could I be guilty with assault with intend to 
kiU? 

350 THE COURT: Not if he knew it wasn’t there. 

MR. McLAUGHLIN: We don’t have that sit¬ 
uation here. We have the clip falling along the sidewalk. 

MR. FORD: Your Honor, at this time I want to take 
exception to all the prosecutor’s remarks made in his 
closing address, and it is quite lengthy, his discussion 
about using the gun in his possession, and reading in 
newspapers about guns going off, and why didn’t we pro¬ 
duce the gun, and in connection with my request to per¬ 
mit me to use a gun in my demonstration with the limita¬ 
tions I was going to put on about it; and the next is that 
someone got to the cab driver, and why did he change it; 
there is nothing in the evidence to justify that. 

THE COURT: Have you something! 

MR. ALLDER: I was looking over my notes now and 
listening, and Mr. Ford, of course, he argued that this 
man asked for twro dollars, he didn’t say that he said he 
had the clip when he came to the automobile, just asked 
him for two dollars and he gave him two dollars. 

THE COURT: And then put the clip back in his 
pocket. 

MR. ALLDER: But Mr. McLaughlin said he didn’t, 
and the defendant said he didn’t miss it until he was out 
in Maryland, and then Mr. McLaughlin said isn’t it a 
fact that he had the clip and gun and he said yes, he did. 
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351 MR. ALLDER: When he says these things in 
rebuttal we don’t have an opportunity to reply. 

For the first time he says, “Where is the gun?” 

MR. McLAUGHLIN: I didn’t have a chance to refer 
to it before that. 

THE COURT: What reply could you make to that? 
MR. ALLDER: I could say when Scheve was on the 
stand, where "was it ? 

MR. FORD: That is it exactly. 

THE COURT: He didn’t care where the gun was. 

MR. FORD: He didn’t mention it until the sec- 

352 ond time when we couldn’t answer it. 

THE COURT: There was no purpose for him 
asking anything about the gun at all. You stated the 
gun, after the case was over, that is couldn’t click. 

MR. FORD: Yes, I can see how he adopted the un¬ 
fortunate discussion we had this morning about the gun, 
but we learn. 

• • • • 

354 COURT’S CHARGE TO THE JURY 

• • • • 

356 1 /*) Now, in this case, as you have been told, the 
indictment is in three counts, which means three 
separate charges. You must, in the light of the rules 
that X have just given you, and in the light of what 
else I may say, consider each charge, each count, sepa¬ 
rately. Consider it as if you were considering that charge 
alone, and in considering each charge separately you 
will consider it as to each individual named separately. 
Each man is on trial, though together, he is on trial by 
himself in the sense that he is the one affected. Every¬ 
thing I say applies to each individual and to all of them. 

• • • • 

358 Now, the second count charges a single defend¬ 
ant; there is only one defendant named in the 
other two counts and he is the same, and that is the 
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defendant Joseph H. Scheve. The second count charges 
that on or about January 6, 1949, within the District of 
Columbia, Joseph H. Scheve assaulted Robert E. Ricker 
with intent to kill him; and the third count charges that 
on or about January 6, 1949, within the District of Co¬ 
lumbia, Joseph H. Scheve assaulted Robert E. Ricker with 
a dangerous weapon, that is, a loaded pistol. The charge 
in this count, I am reading still, “assaulted Robert 

359 E. Ricker with a dangerous weapon, that is, a loaded 
pistol,” grows out of the same transaction as that 

alleged in the second count of this indictment. 

Now, that charges the defendant in two separate counts, 
one, assault with intent to kill and, two, an assault with 
a dangerous weapon. 

Going back to the question of your possible verdicts, I 
say as to each defendant in the first count your verdict 
will be guilty or not guilty. The second count as to the 
defendant Joseph H. Scheve, guilty- or not guilty. As to 
the third count, guilty or not guilty. If you find a ver¬ 
dict of guilty on the second count you would have to 
find a verdict of guilty on the third count because if you 
find an assault with intent to kill, from the evidence in 
this case, it must also necessarily include the lesser of¬ 
fense, which is assault with a dangerous weapon which, 
so far as he is concerned, would be merged; but if you 
find a verdict of guilty on the third count of the indict¬ 
ment, which charges an assault with a dangerous weapon, 
it does not follow you would necessarily have to find a 
verdict of guilty on the second count, having found him 
not guilty of assault with intent to kill. I speak of this 
and call the same to your attention because I want you 
to keep in mind that you must consider each of these 
counts separately as if they were alone. 

Now, with respect to the second count you are 

360 instructed that if you are satisfied beyond a rea¬ 
sonable doubt from the evidence that the defendant 

Scheve, without justification, attempted to kill Ricker by 
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attempting to shoot him, and that the gun did not go off, 
the charge would still be satisfied. It is not necessary 
that the gun explode or fire. It is necessary, however, 
that the defendant attempted to have fired it with the 
intent to kill, not a furtherance of purpose to wound but 
to kill. In that regard you are instructed if you believe 
he did so, and without justification, and I will come to 
that in a moment, ycu may infer that the defendant in¬ 
tended the natural and probable consequences of his act 
which, in the case of an attempt to discharge a loaded 
pistol at another person would have as its purpose the 
consequent death, or which could have, should I say, as 
its purpose seeking death. If you find, however, that 
there was no intent, or no assault then, of course, your 
verdict would be not guilty on that count. 

If you find a verdict of not guilty on that count you 
will consider the third count. The third count could be 
supported if you believe beyond a reasonable doubt that 
the defendant Scheve assaulted, without justification, the 
witness Ricker by clubbing him with the weapon. You 
will then ask yourselves whether or not, apart from the 
question of justification, which I will come to, as I say, 
in a moment, you will ask yourselves whether or not 
361 a pistol was a dangerous weapon when so used. 

If one picks up a pistol and fires it at another 
he is obviously making an assault with a dangerous 
w r eapon. Whether or not it is an assault with a dangerous 
weapon when he uses that weapon as a club is a question 
of fact for you to decide. I think that is all I need to 
say about that phase of the case. 

Now, the defendant, in so far as the second count of 
this indictment is concerned, which charges an assault 
with intent to kill, says that he did not attempt to fire the 
gun at all. It is not a matter of self-defense as to the 
second count of the indictment. He says, “I did not at¬ 
tempt to fire the gun, I did not attempt to shoot.’’ So 
your question there is whether he did, or not. If you 
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find that nevertheless, though he says he did not fire, or 
did not attempt to shoot the gun, then you will still have 
to consider the question of justification, whether he was 
justified in doing so. 

As to the third count of the indictment, which charges 
an assault with a dangerous weapon, he says, ‘‘Yes, I hit 
him, I hit Ricker with this gun but I did it because he 
made an assault on me.” So his defense as to the third 
count is self-defense on the part of Scheve, so again you 
will have to consider whether or not he was justified in 
doing so. 

* • • • 

362 Now, with respect to the second count of the in¬ 
dictment, which charges the defendant with assault 

with intent to kill by the alleged use of a weapon, or 
attempting to fire, his defense there, as I have 

363 stated, is that he did not do so, but if you believe, 
nevertheless, that he did so then you will determine 

whether he was justified in doing so. 

Now, when one uses a pistol in that manner and claims 
justification for it, it is not sufficient to say, “I believe 
I was in danger of an assault,”—to put it a better wav, 
or more concrete way, I will read this again: 

Justification by way of self-defense requires that the 
one claiming such justification shall, without fault upon 
his part, be placed in imminent danger of an assault, 
such as might cause grievous bodily harm or death, one 
can repel any kind of an assault by force, as I told you, 
by using reasonable force but the use of a gun requires 
that he be placed in a danger, not just a simple kind of 
assault, but an assault which may reasonably result in 
grievous bodily harm to the person using the weapon. 

• • • • 

367 Now, it may also be considered by you, if you be¬ 
lieve there was blackmail, in avaluating the state of 
mind of the defendant Scheve on the night in question, if it 
would inflame his mind to the point where it gave him 
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reason to believe that an assault was about to be com¬ 
mitted upon him. If you do not think it had any effect 
in that regard, or that it should not have had any effect 
in that regard, or if you do not believe that it was black¬ 
mail, and if there were no threats, but simply a demand 
for money, then you will simply take that out of your 
consideration of the case. 

• * • • 

377 I also told you if you find a verdict of guilty on 
the second count of the indictment then you would 

have to find a verdict of guilty on the third count. That 
is still true. It is an accurate charge, but it doesn’t mean, 
however, in your mind if you find a verdict of guilty with 
intent to kill that it follows, therefore, if you believe Mr. 
Scheve struck the man with the gun rather than shooting 
it at him, that he would be guilty of either. It depends 
on circumstances, how heavy the blow, and whether it was 
justified, and all that, as I told you before, but if you find 
a verdict of guilty with reference to the intent to kill it is 
also obvious he would be guilty of the use of a dangerous 
weapon. I say that for the reason that there could not 
be anything used in this case with intent to kill except if 
you believe that there was the use of a pistol with intent 
to shoot it at the witness Ricker. 

Then again, it is called to my attention to this effect 
that obviously if one points a gun at another that would 
be an assault with a dangerous weapon. If I said 

378 that at all it was in connection with my definition 
of what a dangerous weapon means. I mean if it 

was used with attempt to shoot it, but without justifica¬ 
tion, it would be an assault with a dangerous weapon. If 
there was justification it would would not matter what was 
done, it would be a proper thing to do. 

Now, I also said to you that the defendant Scheve does 
not claim self-defense with respect to the second count of 
the indictment which charges assault with intent to kill, 
in that he says he didn’t do it at all. By that he does not 
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affirmatively claim self-defense but, as I told you before, 
if you nevertheless believe he did attempt to shoot, you 
still must consider whether he was justified in doing so. 

Again I am supposed to have said that the use of a gun 
requires not just ordinary assault, but it is the difference 
between when you can use force by attempting to shoot 
and when you can’t use that much force, the difference 
between whether it is assault not calculated to do grievous 
bodily harm, then you could not defend yourself by at¬ 
tempting to shoot, though you could defend yourself prop¬ 
erly and legally by using the gun as a club. 

379 * * # I think I referred to Ricker as the hus¬ 

band of Mrs. Ricker and she as the wife of Mr. 
Ricker. I am not stating whether they are husband and 
wife. I don’t know whether they are, or not. There is 
no evidence in the case to the contrary’, but it is still 
for you to believe whether they are, because you can be¬ 
lieve any witness in this case on anything for any reason 
to your satisfaction, as a matter of law. That is a right 
you always have. 

# • • • 

382 THE COURT: # * * Mr. Ford, I am of the 
opinion that the application for severance, which 
the Court denied, involves a question of law which is 
substantial. I will, therefore, permit the defendants to 
remain on bail pending a disposition of the matter, and 
thereafter, if I am still of that view, on appeal. 

* • • • 

1 The above-entitled matter came on for hearing 

on Motion for a New Trial at 1:30 o’clock p. m., 
Friday, June 10, 1949, in the United States District Court 
for the District of Columbia, in the Court House in the 
City of Washington, District of Columbia. 

• • • • 

15 THE COURT: I see no merit in your motion. 
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Have you anything to say, Mr. Ford? 

16 MR. FORD:* * * You will recall we approached 
Your Honor and said that if the gambling case 
alone was being tried we will not put in any defense. We 
announced this to the Court before anything happened. 
It is on the very first pages of the record, and so I think 
it is fair for Your Honor to consider that, that they did 
not at any time, under oath, commit perjury to mislead 
you, that there was no gambling on those premises. 
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384 Filed in Open Court 

Feb 7 1949 Harry M. Hull, Clerk 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
January Term, 1949 

THE UNITED STATES OF AMERICA 

v. 

JOSEPH H. SCHEVE 
THEODORE J. SCHEVE 
HERMAN KADAN 
HYMAN ROSEN 
Criminal No. 204-49 
Grand Jury No. Orig. 

Vio. 22-1504 D. C. Code 
Vio. 22-501, 22-502 D. C. Code 

FIRST COUNT: 

The Grand Jury charges: 

Continuously from about October 1, 1948, to about Jan¬ 
uary 6, 1949, within the District of Columbia, Joseph H. 
Scheve, Theodore J. Scheve, Herman Kadan, and Hyman 
Rosen did set up and keep a gaming table for the pur¬ 
pose of playing games of chance for money and property 
known as craps and dice games. 

SECOND COUNT: 

The Grand Jury charges: 

On or about January 6, 1949, within the District of 
Coulmbia, Joseph H. Scheve assaulted Robert E. Ricker 
with intent to kill him. 

THIRD COUNT: 

The Grand Jury charges: 

On or about January 6, 1949, within the District of 
Columbia, Joseph H. Scheve assaulted Robert E. Ricker 
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with a dangerous weapon, that is, a loaded pistol. The 
charge in this count grows out of the same transaction 
as that alleged in the second count of this indictment. 

/s/ George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia. 

A TRUE BILL: 

Wallace Murray 
Foreman. 

# # # * 

385 United States 

vs 

Joseph H. Scheve, Theodore J. Scheve, 

Herman Kadan, Hyman Rosen 
Criminal No. 204-49 
Charged with 

Vio. Sec. 1504; Title 22, D. C. Code 
Vio. Sec. 501, 502 
Title 22, D. C. Code 

Come as well the Attorney of the United States, as each 
defendant in proper person, and the defendants Theodore 
J. Scheve, Herman Kadan and Hyman Rosen according 
to their recognizance; and the defendants Joseph H. 
Scheve and Theodore J. Scheve by their attorney, Charles- 
E. Ford, Esquire; and the defendants Herman Kadan and 
Hyman Rosen by their attorney, H. Clifford Allder, Es¬ 
quire; whereupon each defendant being arraigned upon 
the indictment, the reading whereof each specifically 
waives, pleads not guilty thereto, and for trial each de¬ 
fendant puts himself upon the country and the Attorney 
of the United States doth the like; and thereupon bond 
is fixed by the Court at Two-thousand Five Hundred Dol¬ 
lars ($2,500.00) as to defendant Joseph H. Scheve and 
One-thousand Five Hundred Dollars ($1,500.00) as to 
defendants Theodore J. Scheve, Herman Kadan and Hy¬ 
man Rosen. 
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386 Filed Mar 23 1949 Harry M. Hull, Clerk 

# • • • 

Motion for Severance 

Theodore J. Scheve hereby moves this Court to direct 
that in the above entitled case he be granted a separate 
trial from the defendant, Joseph H. Scheve, as he is 
charged with assault with intent to kill and assault with 
a dangerous weapon, which charges have nothing to do 
with the charges against this defendant and, therefore, 
would prejudice the right of this defendant to a fair and 
impartial trial. 

/s/ Charles E. Ford 
Charles E. Ford 
Attorney for Petitioner 

• • • • 

387 Filed Mar 23 1949 Harry M. Hull, Clerk 

Motion for Severance 

Herman Kadan and Hyman Rosen hereby move this 
Court to direct that in the above entitled case they be 
granted a separate trial from the defendant, Joseph H. 
Scheve, as he is charged with assault with intent to kill 
and assault with a dangerous weapon, which charges have 
nothing to do with the charges against these defendants 
and, therefore, would prejudice the right of these defend¬ 
ants to a fair and impartial trial. 

/s/ H. Clifford Allder 
H. Clifford Adder 
Attorney for Petitioners 
• • • • 

388 Fded Apr 13 1949 Harry M. Hud, Clerk 

On this 13th day of April, 1949, comes before 
the Court for consideration, the motion for severance 
by defendants Theodore J. Scheve, Herman Kadan, and 
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Hyman Rosen through their attorneys, Charles E. Ford 
and H. Clifford Allder, and the said motion, filed with 
the Court on March 31, 1949, be and the same is hereby 
denied. 

By direction of 

Henry A. Schweinhaut 

Presiding Judge # 3 

• • * • . 


389 Filed Apr 26 1949 Harry M. Hull, Clerk 

On this 25th day of April, 1949, came the Attor¬ 
ney of the United States and the defendants, in proper 
person, according to their recognizances and by their at¬ 
torneys, Charles E. Ford, Esquire for defendants, Joseph 
H. Scheve and Theodore J. Scheve, and H. Clifford Allder, 
Esquire for defendants, Herman Kadan and Hyman Rosen; 
whereupon the jurors of the regular petit jury panel serv¬ 
ing in Criminal Court No. Three, being called are sworn 
upon their voir dire; and thereupon comes a jury of good 
and lawful persons of the District of Columbia, to wit: 


Evelyn T. L. Ayers 
John Stefanek 
Hattie Cain 
Frank F. Davis 
Benjamin J. Swan 
Aron Groir 


Madeline L. Hoffman 
Fred Kannel 
Joseph C. Williams 
Thelma D. Acty 
Vernon E. Small 
Mary A. Sims 


who being sworn to well and truly try the issues joined 
herein, are respited until the meeting of the Court tomor¬ 
row morning. 

By direction of 

Henry A. Schweinhaut 

Presiding Judge 

• • • • 

390 Filed Apr 28 1949 Harry M. Hull, Clerk 

On this 28th day of April, A. D., 1949, the Court 
resumes its session pursuant to adjournment; whereupon 
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come again the parties aforesaid, and the same jury that 
was respited in this case yesterday; thereupon after hear¬ 
ing further evidence the jurors who are sworn to well 
and truly try the issues joined herein; upon their oath 
do say that the defendant Joseph H. Scheve is Guilty on 
Count One, Not Guilty on Count Two, Guilty on Count 
Three of the Indictment; that the defendant Theodore J. 
Scheve is Guilty on Count No. One of the Indictment; 
that the Defendant Herman Kadan is Guilty on Count 
One of the Indictment; that the defendant Hyman Rosen 
is Guilty on Count No. One of the Indictment. Each of 
the said defendants are permitted to remain on Bond, 
and the case is referred to the Probation Officer of the 
Court. 

By direction of 

Henry A. Schweinhaut 

Presiding Judge 

* • • • 

391 Filed May 2 1949 Harry M. Hull, Clerk 

Motion for New Trial 

The defendants move the court to grant them a new- 
trial for the following reasons: 

1. The court erred in denying defendants ’ motion for 
acquittal made at the conclusion of the evidence. 

2. The verdict is contrary to the weight of the evi¬ 
dence. 

3. The verdict is not supported by substantial evi¬ 
dence. 

4. The defendants, Theodore J. Scheve, Herman Kadan 
and Hyman Rosen were substantially prejudiced and de¬ 
prived of a fair trial by reason of the court failing to 
grant their motion for severance under counts two and 
three wherein they were not charged. 

5. The court erred in charging the jury and in refus¬ 
ing to charge the jury as requested. 
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6. The court erred in not allowing a demonstration 
before the jury of the workings of an automatic gun. 

7. The court erred in not taking judicial notice of 
the manner in which an automatic gun operates. 

8. And for such other and further reasons as will be 
called to the attention of the court upon a hearing of this 
motion. 

FORD and ALLDER 
Attorneys for defendants 
Columbian Building 
Washington, D. C. 

By: /s/ H. Clifford Allder 
H. Clifford Allder 
• • • • 

393 Filed Jun 15 1949 Harry M. Hull, Clerk 

On this 10th day of June, 1949, came the attor¬ 
ney of the United States; the defendants, Joseph H. 
Scheve and Theodore J. Scheve, in proper person and 
each by his attorney, Charles E. Ford, Esquire and the 
defendants, Herman Kadan and Hyman Rosen, in proper 
person and each by his attorney, H. C. Allder, Esquire; 
whereupon each defendant’s Motion for a New Trial, com¬ 
ing on to be heard, after argument by the counsel, is by 
the Court denied. 

By direction of 

Henry A. Schweinhaut 
Presiding Judge 
Criminal Court # 3 

• • • • 

394 Filed Jun 14 1949 Harry M. Hull, Clerk 

United States of America 
v. 

Theodore J. Scheve 
Criminal No. 204-49 

On this 10th day of June, 1949 came the attorney for 
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the government and the defendant appeared in person 
and by counsel, H. Clifford Allder, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of 
the offense of 

Vio. Sec. 1504, Title 22, D. C. Code 
as charged in Count One 

and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or 
appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 
One (1) year to Three (3) years. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 

/s/ H. A. Schweinhaut, 
United States District Judge . 

• • • • 

395 Filed Jun 14 1949 Harry M. Hull, Clerk 

United States of America 
v. 

Hyman Rosen 
Criminal No. 204-49 

On this 10th day of June, 1949 came the attorney for 
the government and the defendant appeared in person 
and by counsel, H. Clifford Allder, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of 
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Vio. Sec. 1504, Title 22, D. C. Code 
as charged in Count One 

and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or 
appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 
One (1) year to Three (3) years. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 

/s/ H. A. Schweinhaut, 
United States District Judge. 

• • • • 

396 Filed Jun 10, 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant Theodore J. Scheve, 
2521 34th St., S. E. 

Name and address of appellant’s attorney H. Clifford 
Allder, 416 5th St., N. W. 

Offense Vio. Sec. 1504, T. 22, D. C. C-, Vio. Sec. 501 <& 
502, T. 22, D. C. C. 

Concise statement of judgment or order, giving date, and 
any sentence 1 year to 3 years — 6/10/49 

Name of institution where now confined, if not on bail 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

Date 6/10/49 

/s/ Theodore J. Scheve 
Appellant 
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• * • • 

397 Filed Jun 10 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant Hynum Rosen, 1616 
Isherwood St. N. E. 

Name and address of appellant’s attorney H. Clifford 
Allder, 416 5th St., N. W. 

Offense Vio. Sec. 1504, T. 22, D. C. C., Vio. Sec. 501 & 
502, T. 22, D. C. C. 

Concise statement of judgment or order, giving date, 
and any sentence 1 year to 3 years — June 10,1949 
Name of institution where now confined, if not on bail 
I, the above-named appellant,' hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

Date 6/10/49 

/s/ Hyman Rosen 
Appellant 

• * • • 

1 The above-entitled matter came on for trial at 

10:00 o’clock a.m., Monday, April 25, 1949, in the United 
States District Court for the District of Columbia, in the 
Court House in the City of Washington, District of Co¬ 
lumbia. 

• • • • 

3 MR. FORD: Your Honor, may I approach the 

bench? 

THE COURT: Yes. 

(Thereupon counsel approached the Court’s bench and 
the following occurred:) 

MR. FORD: I am acquainted with Your Honor’s de¬ 
cision on the motion for severance, but since that time 
I have gone over my case and I find myself in this posi¬ 
tion, and this is likely to happen and, therefore, I am 
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calling it to Your Honor’s attention because it relates to 
the question of prejudice under my motion for severance. 

As to the gambling, Count No. 1, it is very likely 
that I will not offer any evidence at all on behalf of 
the defense from any of the defendants. However, I an¬ 
ticipate calling witnesses and perhaps the defendants on 
the assault feature, assault with a dangerous weapon, and' 
assault, not calling any witnesses in the gambling case, 
and being required to try both at the same time it will 
then appear that the defendants—the Government would 
want to examine them, or cross examine them, on the 
gambling racket; therefore, not to grant the motion for a- 
severance, knowing that they are not going to trial in 
defense of the gambling charge, puts them in position, 
because the question of assault is kept in there, 
4 of being forced to take the stand because they do 
not believe they are guilty of that, and yet it will 
be depriving them of their rights which they are 
exercising of not being witnesses in the gambling case. 
That came to my mind yesterday as I was referring to it, 
and I thought I should call it to Your Honor’s attention 
before it began. 

MR. McLAUGHLIN: I think, Your Honor, in putting 
on the case that evidence is admissible, regardless of 
that. 

MR. FORD: I know that. 

THE COURT: He is addressing himself again to the 
motion for severance, but now it seems to be his thought 
that if he did not call them on the gambling count, but 
did call them as to the other count, that that does not open 
up for cross examination on the gambling count, as such, 
but the Government would still have the right to cross 
examine on the other two counts. 

MR. FORD: Yes, sir. 

THE COURT: And it may be, I don’t know, that inci¬ 
dentally in that connection there will be discussion of 
gambling. I don’t know. 
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MR. FORD: Correct. And, incidentally, therefore, we 
find ourselves in the position, because they are consolidated 
in one indictment; it is true they may do that inciden¬ 
tally, but it will still be the fact that because of that 
danger to men who are exercising their right not 
5 to testify in the gambling, that that is being over¬ 
come by the fact that they are indicted in two 
counts, and they are put in jeopardy. 

THE COURT: No, I don’t think that necessarily 
follows. 

MR. FORD: That is a question for us, but other than 
that, we are ready. 

(Thereupon counsel returned to the trial table.) 

• • • • 

14 Opening Statement to the Jury 

On Behalf of the United States. 

MR. McLAUGHLIN: May it please the Court 
and you ladies and gentlemen of the jury, in identi¬ 
fying the case, and this is more or less repetition, I told 
you the defendants were charged in a three-count indict¬ 
ment. 

The first count charges the defendants jointly, that is, 
the four defendants continuously from October 1, 1948, to 
about January 6, 1949, within the District of Columbia, 
Joseph H. Scheve, Theodore J. Scheve, Herman Kadan, 
and Hyman Rosen did set up and keep a gaming table 
for the purpose of playing games of chance and property 
known as craps and dice games. 

The second count charges that on or about January 6, 
1949, within the District of Columbia, Joseph H. Scheve 
assaulted Robert E. Ricker with intent to kill him. 

The third count charges that on or about January 6, 
1949, within the District of Columbia, Joseph Scheve as¬ 
saulted one Robert E. Ricker with a dangerous weapon, 
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that is, a loaded pistol. 

15 The charge in this count grows out of the same 
transaction as that alleged in the second count of 
this indictment. 

* • • • 

Robert E. Richer 

33 Direct Examination 
BY MR. McLAUGHLIN: 

Q Now, will you state your full name? A Robert E. 
Ricker. 

Q * * • Where do you live, Mr. Ricker? A Lan¬ 
caster, Pennsylvania. 

Q During the month of October of last year were you in 
the District of Columbia? A I was. 

Q Where were you living at that time? A At the 
Chastleton Hotel. 

• * • • 

34 Q And who were you living there with? A My 
wife. 

Q Now, do you know one or all of the defendants 
seated here? A Ido. 

Q And who do you know? A Joseph Scheve, Jr. 

Q Will you point them out to me as you identify them? 
A Joseph Scheve, Jr. 

THE COURT: Wait a minute, Mr. McLaughlin, num¬ 
ber 1. 

THE WITNESS: Number 1, Scheve, Jr., Herman 
Kadan, Scheve, Sr., and Hyman Rosen. 

BY MR. McLAUGHLIN: 

Q Now, tell us, if you will, the date, if you can recall, 
when you first saw either one of those defendants? A 
The first week of October. 

Q Tell us under what circumstances you saw either 
one or all of the defendants during the first week of 
October. A I went up to this place to play craps. 

Q What place? A 2730 Woodley Place. 
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Q And is that in the District of Columbia? A Yes, 
sir. 

• • • • 

35 Q And what time did you go to those premises? 
A Any time after 10 or 10:30 up through— 

Q (Interposing) At night? A At night, yes. 

Q Tell us under what circumstances you went to this 
place on the first night, in the first week in October, 1948. 
A I had been going to the horse races— 

Q (Interposing) As a result of that did you go to 
those premises? A That’s right, a taxicab driver told 
me about it. 

Q You can’t tell us what he told you, but as a result 
of some information you went to those premises, is that 
right? A Yes, sir. 

36 Q Did you enter those premises? A Yes. 

Q How did you enter those premises? A I was 
told to say— 

MR. FORD: Wait a minute. 

by mr. McLaughlin : 

Q You can’t say what the someone told you to say. 
A I said “Q-126.” 

Q Who did you say that to ? A Mr. Kadan. 

Q Where were you at the time you said 4 ‘Q-126”? A 
At the door of 2730 Woodley Place. 

Q He was at the door. How did he come to the door, 
do you know? A I rang the bell. 

Q After you rang the bell Mr. Kadan came to the door, 
and you said, “Q-126” to Mr. Kadan, and what did he 
say? A He said, “You are Bob.” 

Q What did you say ? A I said, “Yes. ’ ’ 

• • • • 

Q Did you enter those premises on this occasion? A 
Yes, sir. 

Q When you entered those premises where did 

37 you go and what did you do? A I went to the 
basement. 
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Q How did you get to the basement? A I went to 
the kitchen and turned to the right inside the kitchen door 
and went down. 

Q That was the first time you had been there, isn’t that 
right? A Yes. 

Q Did you enter the basement alone? A Mr. Kadan 
took me down the first time. 

Q When you went down to the basement on that occa¬ 
sion what did you see on that occasion? A A crap table. 

Q How? A A billiard table that was made into a 
crap table. 

Q Describe it if you will. A There weren’t any num¬ 
bers on it, except scotch tape about one and a half inches 
in width, I don’t remember the exact width, and there 
were numbers on it, when you pass, when you had the num¬ 
ber you bet on one side, the money was turned up this 
way, and if you played against it you put a check against 
it if you went against the dice. 

• • • • 

38 Q When you went to the premises on that occa¬ 
sion did you see any other people there? A Quite 

a few. 

Q How many people would you say were in the prem¬ 
ises at 2730 Woodley Place? A Including the people 
who I identified here, approximately 20 including myself. 

• • * • 

Q Did you see any of the other defendants down in 
the basement that night? A The other three were in 
the basement. 

Q Who were the other three? A The two Mr. 
Scheves and Mr. Rosen. 

Q What were they doing in the basement, if anything? 
A Two of them were change men, and one was the stick 
man. 

Q When you say change man and stick man, state just 
exactly what they were doing. A Paying off or col¬ 
lecting bets, and the stick man was raking in the dice. 
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Q Where were they standing at the billiard table you 
said was there? A A rectangular shaped table, 

39 two of them at either end and one raking in the 
dice. 

Q WThere were the others? A All around the table. 
Q What were they doing? A Shooting crap. 

Q And did you shoot crap that night? A Yes. 

Q How long did you stay? A I wouldn't remember. 
Q Can you recall approximately what time you left? 
A I was probably there a couple of hours, two or three 
hours. 

Q Now, during the two or three hours that you were 
there were the three defendants, that is, the tw^o Scheves 
and Rosen still at the table? A Yes, sir. 

• • • • 

40 Q Now, how much money did you have with you 
that night? A I had about $125 when I went in there. 

Q And did you win or lose? A Host. 

Q Did you lose the entire amount of money? A Yes, 
sir. 

Q Now, during that time you were there on the first 
night, did you have any talk with either one or all four 
defendants as a result of the amount you lost? A No, 
Mr. Kadan gave me a dollar to pay the taxi home. 

Q WTiere did you see Mr. Kadan after you lost the 
money at the crap table? A Upstairs. He let me out. 

Q Would you say he was at the door? A Not stand¬ 
ing right at the door, but when anyone came up he left 
the people out. 

• • • • 

41 Q Can you recall the next occasion when you 
went to those premises? A The following eve¬ 
ning. 

• • • • 

Q How did you get in the second time? A The same 
procedure. 
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Q Did you enter those premises? A Yes. 

Q That was the same part of the house? 

42 A Eight into the hall, through the kitchen and 
down to the basement. 

Q Was that the same basement you had been in that 
first night? A Yes. 

Q What did you observe on that ocasion? A The 
billiard table made into a crap table with adhesive tape. 
Q Was that the same table? A Yes. 

Q Were there other people in the basement on that 
occasion? A Yes. 

Q How many people were in the basement on that oc¬ 
casion ? A I couldn’t give you an idea. 

Q About the same figure? A Approximately. I don’t 
believe there were quite as many. 

• • • • 

Q Did you see the other three defendants that night? 
A Yes. 

Q Where was Joe Scheve, if you recall? A Which 
one? 

43 Q The older Scheve. A I don’t remember 
which end he was at. They rotated. There was 

never any set spot where they stood. 

Q Did you see the other Scheve there that night? A 
Yes. 

Q And the defendant Rosen? A Yes. 

Q What were they doing? A One was acting as 
stick man and the others were collecting or paying off bets. 

Q Can you tell us what a stick man is? A A stick 

man is the one with a long stick, and he rakes in the 

dice after each roll, examines them and puts them back 
in the cup and hands it to the man who is shooting. 

Q Did you shoot crap that night? A I did. 

Q How long did you shoot crap? A A couple of 

hours. 

Q What did you do in order to participate? A Put 
the money down and either bet with or against the dice. 
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Q Who would you bet that with? A Against the 
house. 

• • • • 

44 Q And who would pay off if you won ? A Either 
one of the two, either of the two at the end of 

the table. 

Q And that would be whom? A Either one of the 
three. 

45 Q What three ? A The two Scheves and Rosen. 

• • • • 

Q Did you win or lose that night? A I lost. 

Q How much did you lose? A A couple of hundred 
dollars. 

Q What time did you leave those premises? A It was 
well after midnight. 

« • • • 

46 Q Did you have occasion to go to those prem¬ 
ises again after that? A Yes, I went there quite 

frequently from then on. 

Q How frequently did you go? A I would go some¬ 
times four nights a week, sometimes three, sometimes two. 

Q From that date up to January 5 how many times 
would you say you went to those premises, 2730 Woodley 
Place, Northwest? A I was there at least 30 times or 
more. 

• # • • 

Q On those occasions that you went there who 

47 would you see in the basement? A The two 
Scheves and Mr. Rosen. 

• • • • 

Q And on those occasions when you went there where 
would Mr. Kadan be? A I always saw him when I went 
in the door. 

Q Now, you say you always saw him when you went 
in the door. Would he do anything with reference to 
the door when you came there? A He would open the 
door. 
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Q • # * —during that time were you the owner of a 
wrist watch? Did you own a wrist watch? A Yes, sir. 
Q And on those occasions from October 1st to January 
5 did you have occasion to wear that wrist watch 

48 when you went to those premises at 2730 Woodley 
Place, Northwest? A Yes, sir, I would wear it. 

• * * • 

49 Q I don’t want—did you talk to any of them 
about the wrist watch you were wearing in those 

premises? A I did, I talked to Mr. Kadan about it. 

Q Do you recall when that was? A On occasions 
when I would go broke. 

• # * • 

50 Q Can you tell us approximately how long you 
had been going there before you had an occasion 

to talk about your watch? A Roughly perhaps a couple 
of weeks. 

Q Was that the first time? Now, what conversation 
did you have with Mr. Kadan about your wrist watch? 
A I tried to borrow some money from him 
Q Did you borrow money on it? A I did. 

* * * • 

51 Q How many times over that period of time 
from October to January 5 would you say you bor¬ 
rowed money on your watch from Mr. Kadan? A Prob¬ 
ably six, seven or eight times. 

* • • • 

52 Q And what would you do with the moneys you 
would borrow from Mr. Kadan on your watch? A 

I would take it downstairs and shoot craps with it. 

• * • • 

Q Now, on January 5—oh, in all the times you went 
to those premises from October 1, to January 6th did 
there ever come a time when you brought someone else 
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with you in those premises? A Yes, I took a Mr. Gar- 
rahan. 

Q Can you recall the first time you took Mr. Garrahan 
with you? A I think it was some time in November. 

Q How many times would you say that you brought 
Mr. Garrahan there to those premises from October 1 to 
January 6, 1949? A He was there about five or six or 
seven times. 

Q And during those times that he was with you 

53 would he participate in the crap games? A Not 
at that time; a couple of times but not very often. 

Q Now, on January 5th of this year, 1949, can you 
recall whether or not you went to those premises, 2730 
Woodley Place? A Yes, I did. 

Q And can you recall what time you arrived at those 
premises on that date? A I believe it was after 11 
o’clock. 

Q At night? A At night. 

Q And was anyone with you? A Mr. Garrahan was 
with me. 

• • • • 

Q And did you enter the premises 2730 Woodley 
Place, Northwest? A I did. 

Q How did you enter the premises? A Through the 
front door. 

Q Was the door open or closed when you arrived 
there? A Mr. Kadan let us in. 

• • • • 

54 Q Where did you go after you were let in by 
Mr. Kadan? A I went downstairs. 

Q And what did you do downstairs that night? A I 
shot crap. 

• • • • 

Q Did you see either one or all of the other three 
defendants, that is, the two Scheves, and I can’t think of 
the other name, Rosen? A I did. 
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Q What were they doing down there that night? A 
Making change and the stick man. 

Q And did you participate in the crap game? A I 
did. 

• • • • 

55 Q After you got down there that night did 
there come a time when Mr. Garrahan, and I will 

skip it, the name, if I can’t pronounce it each time. 
He came downstairs? A Yes. 

Q What did you do, or what did you do as a result of 
him coming down there? A I went upstairs to the din¬ 
ing room. 

Q What time was that? A About 3 o’clock in the 
morning. 

Q And when you went upstairs about 3 o’clock in the 
morning, what did you see, or hear? A I saw Mr. Joe 
Scheve, Sr., and my wife. 

Q Just point him out, who you mean by Joe Scheve. 
A Number 3. 

56 Q Where was Joe Scheve and your wife? A 
Seated at the dining room table talking. 

Q What? A Seated at the dining room table talking. 
Q Did you stay there any length of time? A I 
stayed there for a half hour or 45 minutes. 

Q Did you hear your wife or Joe Scheve say any¬ 
thing while you were there? A Yes. 

Q What did you hear your wife say, and what did 
you hear Joe Scheve say, if anything? A She told him 
she knew what had been going on there and how' much 
money I had lost, and that she wanted $850 back, that 
she needed it, and was determined to get it. 

Q What did Joe Scheve say in response to that? A 
He talked a while and finally said— 

Q (Interposing) What did he talk about? A He 
talked to her and said he wouldn’t be subject to any shake- 
down, that it was just a sheer case of blackmail. He said 
he had seen her in many places, that she was picked up 
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a couple of times a week, that he knew about her, and 
also made out that as long as I was a fairly decent sort 
of fellow he would let her have $300 just as a sheer gift, 
but while I was there 30 minutes or 45 minutes there 
wasn’t too much said. It was a normal conversation. 
There wasn’t any heated argument. My wife was 

57 a little dissatisfied but Mr. Scheve was very calm, 
relaxed at the time. 

Q During that time did you have occasion to leave those 
premises ? A Every time I tried to get my wife to leave 
she became irritated. 

Q What would you say? A I would say, ‘ ‘Come on, 
let’s go home, let’s forget it.” 

Q What would she say? A She would say, “You 
keep out of this.” 

Q How long did that take place? A Thirty or forty- 
five minutes. 

Q During that time did Joe Scheve do or say any¬ 
thing? A He would listen to her, what she wanted, and 
then he would talk for a while. 

Q WTiat would he say? A That it was just black¬ 
mail, that she was trying to shake him down. 

Q Did there come a time when you left those prem¬ 
ises? A I talked to Mr. Garrahan. 

Q As a result of talking with him, did you leave the 
premises? A I did. 

Q After you left—can you recall approximately 

58 what time it was when you left the premises? A 
About a quarter of 4. 

Q In the morning? A That’s right. 

Q When you left the premises did you see your wife 
there? A I left her there. 

Q Was Mr. Garrahan there? A Yes. 

Q Did there come a time when you went back to those 
premises? A There was. 

Q What time was it? A About quarter of 10, or 9:30, 
on the 6th. 
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Q When you went back to those premises did you enter 
the premises ? A Yes, I banged on the door. 

Q Was the door opened? A The door was opened. 

Q Can you recall by who? A My wife opened the 
door. 

Q When you went into those premises at that time 
who did you see? A She and Mr. Scheve were there. 

Q Where were they? A They were still seated 

59 when I knocked on the door, there by the dining 
room table. She came over to the door. 

Q After you entered where did you go and where did 
she go? A I went into the living room. 

Q Did you hear any conversation at that time be¬ 
tween your wife and Joe Scheve? A Yes, she was still 
wanting $850. 

Q And what did Scheve say? A He said he wouldn’t 
give her a thing. 

Q Give us the exact conversation as nearly as you 
can recall as to what your wife said at that time, and 
what Joe Scheve said at that time. A He said earlier 
in the evening, “I could have given you $300 out of the 
goodness of my heart, but now I wouldn’t give you any¬ 
thing.” 

He had consumed a lot of liquor. He was very ob¬ 
viously intoxicated, and said he was going to go, and had 
a couple of bottles of whiskey in a bag with him, and 
during the time Mr. Garrahan came up with me, he came 
up there with me in the morning and waited, and Mr. 
Scheve stood there in the door talking different things, 
the same thing back and forth between my wife and Mr. 
Scheve. Do you want me to continue ? 

Q Yes. A After wrangling about three to four min¬ 
utes he said he was going to go out, and put his 

60 hat and coat on and started for the door, and my 
wife went over and stood in front of the door and 

crossed her arms and said, “You are not going to leave 
this place until I have some satisfaction out of you,” and 
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he said, “All right, I am going,’ 7 and he went over here 
(indicating) and when he did she tried to brace herself, 
and her thumb or finger nail somehow knicked his nose, 
and he had thrown her into the wall, it was a balancing 
gesture on her part, and with that I jumped up and went 
over near to Mr. Scheve, and with that he whirled and 
pulled out an automatic and struck me behind the ear, 
in the back of the head. The main force of it went into 
my shoulder. 

Q What happened to you? A I dodged. I was so 
far off balance anyhow I w'ent down on the floor, and 
then he turned the revolver on me and pulled the trigger. 

Q How many times would you say he pulled the trig¬ 
ger? A Oh, a couple of times. 

Q What happened then? A By that time my wife 
was screaming, and he turned the gun on her and snapped 
it, and ran out the door, and got out to the curb, and was 
snapping it outside, and apparently the clip fell out. 

Q Did you see the clip? A I didn’t see the clip 
at all. 

* • • • 

61 Q Tell us what else you recall. A Mrs. Kadan 
was apparently upstairs at the * time, but before 

this fuss back and forth with the gun she had come down, 
and she had told us all to get out of the place, 

62 that we were just making trouble and ruining her 
reputation up there at the house, and also said I 

was a perpetual trouble maker. 

THE COURT: That you were ? 

THE WITNESS: That I was, and in the meantime 
there was mention of the gun made. I didn’t know that 
there was a gun in existence, and my wife turned and 
said, ‘‘He has got a gun, he has got a gun,” and while 
he was in this argument she went to me this way (indi¬ 
cating), and I went this way, that there wasn’t anything; 
I thought she was mistaken, and until he flashed it at me 
I didn’t think he had a gun. 
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• • * • 

63 THE COURT: Were you, Mr. Ricker, about to 
tell a conversation you didn’t bear yourself? 

THE WITNESS: No, I was about to tell a conversa¬ 
tion between Mrs. Kadan and my wife. 

THE COURT: All right, go ahead. 

BY MR. McLAUGHLIN: 

Q Where was the defendant Scheve? A Scheve 
charged out of the door, and my wife went right after 
him, screaming, trying to direct attention that he had a 
gun, and I grabbed her and pinned her arms and held 
her all the time until Mr. Scheve got away in his car. In 
the meantime Mrs. Kadan was berating us no end as 
to the trouble we had caused. 

• • • • 

71 Robert E. Richer 

• * • # 

Cross Examination 

BY MR. FORD: 

* * • • 

77 Q Now, I understand you to say you now live 
at Lancaster, Pennsylvania? A That’s right. 

Q What is the address? A 515 East King Street. 

Q And w T ho, if anyone, lives there with you? A My 
mother and father. 

Q Now, when did you go to Lancaster, Pennsylvania? 
A I always used that as my home address since my 
parents have moved there. 

Q You say you have always lived there, is that right? 
A That’s right. 

Q I understood you to say in October you lived at the 
Chastleton Apartments. A That’s right. 

• • • • 
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78 Q When did yon cease to live there? A In No¬ 
vember. 

Q Where did you go to live in November? A I 
stayed at 1314 16th Street for a couple of weeks, and I 
moved out later. 

Q Is that an apartment house? A It is a rooming 
house. 

• • • * 

Q Then where did you live from there? A The 2400 
Hotel. 

* • • • 

Q When did you leave there? A During some part 
of January. 

• • • • 

Q And you left town? A That’s right. 

Q And then where did you go to live? In Lan- 

79 caster, Pennsylvania? A No. 

Q Where ? A I was out in Ohio for a week. 

Q Where in Ohio, and what was the street address? 
A I don’t know the street address. It was Worthing¬ 
ton. 

• • • • 

Q Then from Worthington where did you go to live? 
A I was back in Washington for a month. I was living 
at the Willard Hotel for about a month. 

• • • * 

80 Q * * • do you know a man by the name 
they call ‘‘Socks”? A Yes. 

Q And what is his last name? A I don’t know. 

Q Would you say it is Cooper? A It doesn’t mean 
anything to me. 

Q And this Socks, what does he do? A I don’t know 
what he does. 

Q Did you gamble and bet on horses with Socks? A 
I did. 
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94 Q Now, coming to the first week of October, 
did you have any bank accounts? A No. 

95 Q Did you have any stocks? A No. 

Q Did you own any bonds ? A No. 

• • * • 

96 Q Did you own any stocks or bonds? A No. 

Q Did you own any real estate? A No. 

Q Did you own any automobiles? A No. 

Q Did you own any safe deposit box? A No. 

Q How much cash did you have? A None. 

Q At that time where did you work? A I was un¬ 
employed. 

• * # * 

Q How long have you been unemployed? A For al¬ 
most a year. 

* * * * 

Q Where was Mr. Scheve at the time your wife took 
her finger nails and drew blood from his face? Where 
was Mr. Scheve. 

Q My wife didn’t take her fingernails and draw blood 
from his face. 

* * * * 

9S Q * * * Where was Mr. Scheve at the time 
she knicked his nose? A Facing the door, and her 
back w r as to the door. 

Q By that you mean the door that leads out of the 
house? A Yes. 

Q She had her back to the door? A Yes. 

Q Isn’t it true that Mr. Scheve wanted to leave the 
house and started out? 
mr. McLaughlin : i object. 

MR. FORD: I will reframe the question. 

Q Isn’t it true that Mr. Scheve had his hat and coat 
on and was heading for the door that leads outside? A 
He was headed toward the door. 

Q And did you see anybody push or put your wife into 
the position that you have described as falling over? A 
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Yes, Mr. Scheve did. He stood like this (indicating) and 
he shoved her ont of the way. 

• • • • 

99 Q Did you see any blood on Mr. Scheve’s face? 
A I saw a little drop from the knick. 

• • • • 

Q And is your wife here today? A No. 

100 Q Where is your wife now, if you know? A I 
don’t know. 

Q When was the last time that you saw your wife? 
A About three weeks ago. 

Q And where was she when you saw her? • • * 

A In Lancaster. 

Q Whereabouts in Lancaster? A 515 East King. 

* • • • 

Q Where and when were you married? A In the 
Hawaiian Islands. 

Q When were you married in the Hawaiian Islands? 
A In February of ’48. 

• • • • 

101 Q And when you left the house where did you 
go? When you left the Woodley Place house about 

what time was it then? A It was around a quarter of 
four when I left, between 3:30 and 4. 

Q Where did you go? A Down to the 2400 Hotel. 

• • • • 

102 Q Where did you go? A I stayed in the lobby, 
expecting her along momentarily. 

• • • • 

Q When was the next time you went back to Woodley 
Place? A I didn’t get up to Woodley Place until be¬ 
tween 9 and 9:30 or a quarter of 10. I waited. I called 
up a couple of times and asked, Mr. Garrahan talked to 
me and said everything was all right and they would be 
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down shortly, and another time told me everything would 
be all right but not to call any more on account of the 
lateness of the hour. 

• • • # 

Q • * * —what was the least amount you ever went 
to that house with at any time from October to January 6? 
A As low as $20. 

103 Q And what is the most you had with you? A 
Around five hundred. 

# • • • 

Q * * * Now, what is the next highest to $500 you 
had on any occasion? A I don’t remember the exact 
amount, I was there too often. 

Q If you don’t know the exact amount how could you 
arrive at the figure of $7500? A Because I knew how 
much I lost over the overall period. 

Q Did you keep a record of it? If you did let’s have 
the record. A I didn’t keep any written record. 

Q So it is from memory you are reciting this figure? 
A I always said “about”. 

* • • * 

104 Q So would you say that on one occasion a 
little before Thanksgiving you went there and had 

$500? A Yes. 

Q Where did you get it from? A I borrowed it. 

Q From whom? 

* * * • 

THE WITNESS: My wife borrowed the money from 
her mother. Her mother withdrew over, withdrew $5500 
at one time from the Lacobie Bank in Asheville, North 
Carolina, and her mother also borrowed $4500 from her 
sister, making it a total of $10,000. That wasn’t given to 
me all in one amount, my wife held some of it back and 
gave me some of it periodically, and I borrowed 

105 some from other sources. Mrs. Felstrup advanced 
some, loaned me money from time to time. 
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• • • • 

112 Q Taking up the next check, how much was that 
for? A That was for $200. 

• • • • 

Q My question is what bank was the second check 
drawn on? A Union Trust, but I didn’t issue that. 
That was a check I endorsed over to them. 

Q Who did you get it from? A Harriet Hollowell. 

Q Who is she? A She is a friend of mine and Mrs. 
Felstrup. 

Q Is she related to your wife? A No, she isn’t. 

• * • • 

113 Q How was the payment of the Hollowed check 
stopped? Who stopped the payment on the check? 

A She did. 

Q Did you have anything to do with it? A Yes, I 
told her to stop payment on it. 

• • • • 

115 Q Now, when you left there you left this gentle¬ 
man there with your wife, did you not? By “this 

gentleman,” I mean John Garrahan. A He said he 
would see she got home ad right. 

Q My question is was he there with your wife when 
you left the house and left your wife there? A Yes, sir. 

• • • • 

116 John Garrahan 

was caded as a witness for and on behalf of the 
United States • • • 


Direct Examination 

BY MR. McLAUGHLIN: 

• • • • 


117 


Q Now, recading your attention to October of 
last year did you, in company with Mr. Ricker, go 
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to the premises 2730 Woodley Place, Northwest? A I 
did, sir. 

* * • • 

118 Q Can yon recall the month? A Well, it was 
in October and November, in my mind. 

Q What part of October was the first time you went 
to those premises? A Around the middle part of Octo¬ 
ber. 

Q And who did you go to those premises with? A 
With Mr. Ricker. 

Q Can you recall how you entered those premises? A 
Yes, we w’ent up the steps and Ricker knocked on the 
door, and a man came to the door with Venetian blinds on 
it, and lifted it up and looked out and saw who was there, 
and when he seen who was there he opened the door and 
let us in. 

Q Can you recall approximately what time that was? 
A After midnight, around midnight jor early in the 
morning. 

Q Did there come a time when you learned who that 
man was who opened the door? A I learned that night. 

Q Who was that? A He called him Judge Ka- 
dan. 

119 Q Is he in court today? A Yes. 

Q Would you point him out? A That gentle¬ 
man there (indicating). 

MR. McLAUGHLIN: Let the record show he pointed 
to the defendant Kadan. 

* • * • 

Q What happened after you and Ricker entered the 
place that day? A I had to show the Judge credentials 
or identification that I was not a member of the police 
department, or connected with any police work at all to 
prove my identification. 

Q After you proved that to Kadan what happened? 
A Then I went downstairs with Mr. Ricker where the 
gambling game was going on. 
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Q Just describe, if you will, what you saw downstairs 
in those premises? A They had a pool table down there 
and a dice game was going on. 

Q Did you see anyone or all of the defendants in the 
cellar that night? A Yes, sir. 

Q What defendants did you see down in the basement? 
A Joe and Joe and Herman. 

120 Q Joe? A Yes, the two Joes, and it seems to 
me I heard them call them “Little Joe” and “Big 

Joe.” 

• • • • 

Q When you say Little Joe you mean who? A Young 
Joe Scheve. 

Q And when you refer to big Joe who do you refer 
to ? A The large gentleman here. 

MR. McLAUGHLIN: Let the record show he was re¬ 
ferring to the two Scheves, and the other was who? 

THE WITNESS: Herman. 

• • • • 

MR. McLAUGHLIN: The record will show he pointed 

to Hyman Rosen, so we are all straightened out now. 

• • • • 

Q Was there anybody else in the place that night 
other than those you have enumerated? A There were 
men there playing. 

• • • • 

121 Q How were they playing? A All around 
the table. 

Q What kind of table was it? A Pool table. 

Q Were the two Scheves and Hyman doing anything 
with reference to the table? A They were the bankers. 

• i • • 

Q With reference to the smaller one, Joe Scheve, what 
was he doing there that night? A He was the stick 
man that night. 

Q And by stick man you mean what? A The man 
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with the stick to gather in the dice and they are thrown 
out. 

Q And what did Big Joe do? A He was handling 
the money. 

122 Q What do yon mean by that? A Covering 
bets, the money that was laid down on the table. 

Q What was Hyman doing? A He was doing the 
same thing at the other end of the table, taking care of 
bets. 

* • • * 

Q How long did you stay in the premises on that 
occasion ? A Not over a couple of hours. 

• • • • 

Q Did you have occasion to go to those premises again 
after that? A Yes, sir. 

Q Can you recall when that was? A It was on dif¬ 
ferent occasions. I went up with him several different 
times. 

• • • • 

Q And who did you go with, if anyone? A Mr. 
Ricker. 

Q And who opened the door? A Mr. Kadan. 

123 Q And after you and Mr. Ricker entered the 
premises where did you go? A Downstairs to the 

game. 

Q And was the game in session when you arrived 
there? A Yes. 

Q What time was it when you arrived there, if you re¬ 
call? A It was always after midnight when I went there. 

Q Can you recall if there was anybody else in the base¬ 
ment besides the two Scheves and Mr. Rosen? A There 
were always a few men there. 

Q Did you participate in the game on that occasion? 
A I did. 

Q Did you win or lose? A About $15. 
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124 Q How many times would you say you had been 
in those premises from October 1st to January 6, 

1949? 

• • • • 

Q And on those four occasions would you see the two 
Scheves and Hyman there ? A Yes. 

Q And would they be doing the same thing each time? 
A Yes. 

Q And would you see Mr. Kadan at the door? A 
Yes. 

Q Now, recalling your attention to January 5, 1949, 
did you have occasion to go to those premises? A 
Yes. 

125 Q Do you recall what time you arrived at the 
premises on January 5? A I would say it was 

around 2 or after in the morning. 

Q Who was with you ? A Mr. Ricker. 

Q How did you enter the premises? A The same 
way, the Judge let us in. 

• • • • 

130 Q What happened after that discussion? A 
Big Joe wanted to go home, he wanted to leave. 

131 He went over to the door a couple of times to go 
out and Mrs. Ricker would block his way. 

Q Just how would she block his way? A She would 
get in front of him. 

Q How would she get in front of him? A There is 
only a little alcove or hallway there, and she got right in 
front of it so Big Joe couldn’t get out. 

Q How big a woman is she? A Oh, I imagine she 
weighs a little—a hundred pounds. 

Q What did he do ? A He tried to push her aside. 

Q How did he try to push her aside? A Just with 
his hand, and asked Bob, Mr. Ricker, if he would come 
and take her away, that he wanted to go home. 

Q And did there come a time when Bob put his hand 
on her? A Bob? 
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Q No, Mr. Scheve. A Joe just put his hand on her 
and told her he wanted to get out of there. 

Q And when he did that what happened to her? A 
She just went back a little sideways to the wall. 

Q Where was Bob at that time? A Sitting in 

132 the dining room. 

Q Did he say anything at that time? A No, 
not at that time. 

Q What was said after he attempted to go out? A 
Joe came over and asked Bob to say something to his wife 
so he could get her quieted down, as he wanted to get 
out, and Bob didn’t answer him, and Joe walked back to 
Bob and said he wanted to get out, and went over and 
picked up his coat and hat and a package he had, and 
came across the room and put it down when he found Bob 
wasn’t going to quiet her down, and went and put the pack¬ 
age down, and when he did that he reached in the coat 
pocket and took a gun out and put it in his pants pocket 

Q What happened then? A I told him he had a gun. 

THE COURT: He took the gun from where? 

THE WITNESS: From the topcoat pocket and trans¬ 
ferred it to his pants pocket. 

• • • • 

BY MR. McLAUGHLIN: 

Q What happened? A I told them he had a gun, 
and then Mrs. Kadan saw it and told him to put it away. 

Q When did Mrs. Kadan come into the picture? A 

She had been standing on the stairs quite a while 
trying to get them quieted down. 

133 Q What did she say? A She told Joe to put 
the gun away. 

Q What did he say? A He said he didn’t have a 
gun. 

Q What happened then? A He started to go out the 
door, and when he did I turned and Mrs. Ricker went after 
him again, and at that time he gave her a push and Bob 
was sort of getting off the couch, and when he did he 
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had the gun in his hand and hit Ricker across the face 
with the gun. 

Q What happened to Mrs. Ricker when he pushed her? 
A She went back against the door. 

Q What happened to Bob after he was hit with the 
gun! A He vras on the floor, and he w T as pointing, he 
had the gun, and just shaking it at him. 

Q Pointing it at who ? 

• • • • 

Q At the time he was shaking the gun did he have it 
pointed at anyone ? 

• • • • 

134 THE WITNESS: He was pointing it at Bob. 
He w'as on the floor. 

• • • • 

Q That is Ricker? A Yes. 

Q How' long did he do that? A Oh, just a second 
like that and then he started to back out. 

Q Who started to back out? A Joe. 

Q What happened, if anything? A When he got 
over by the door he transferred his coat and just bumped 
the gun in some way, and I was standing right by him 
and I thought it was the clicking of the gun, which it 
must have been, because afterward I picked up a bullet 
off the floor, but never said anything to him, and he went 
out the door, and he was doing like this (indicating) .with 
the gun outside the door until the clip of the gun came 
out. 

Q You say he went like this, in what direction was 
the gun? A In the direction of us standing in the door¬ 
way. 

Q When yon say “us” who do you mean? A I mean 
Mr. and Mrs. Ricker. 

Q What, if anything, happened when he went 

135 out the door? A When he went out and down 
the steps, that is when he was doing this with that 


gun. 
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THE COURT: Let the record show that when he was 
shaking it like this he moves it np and down about six 
inches from top to bottom. 

* • # • 

BY MR. McLAUGHLIN: 

Q All right, what happened after he got to the side¬ 
walk? A Big Joe went back and got to his car parked 
on the street, and I showed him the clip I had picked up— 

Q (Interposing) Wait a minute, you say Joe went to 
his car ? A Yes. 

Q What did you do? A I followed him out and saw 
the clip drop out of the gun, and I picked it up, and he 
went down to the car and I showed him I had the clip, 
and he asked me for it and I said, “I will give it to you 
some other time. ,, 

Q You say he said what? A I showed him the clip 
to the gun and he asked me for it, and I said, “I will give 
it to you some other time. ,, 

Q And then what happened? A Then Big Joe drove 
away. 

MR. McLAUGHLIN: Mark this for identifica- 
136 tion Government Exhibit 1, that is the bullet, and 
the clip and its contents as Government Exhibit 2 
for identification. 

THE COURT: Where did the cartridge come from? 

MR. McLAUGHLIN: I will come to that, Your Honor. 
Just mark them for identification. 

(Thereupon a cartridge was marked Government Ex¬ 
hibit No. 1 for identification.) 

(The clip and its contents was marked Government Ex¬ 
hibit No. 2 for identification.) 

• • • • 

BY MR. McLAUGHLIN: 

Q Now, I believe you said that when Joe backed 
through the door his hand hit or bumped the gun and the 
cartridge came out? A Yes. 
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Q Did you do anything with reference to that car¬ 
tridge ? A I picked it up. 

Q I will show you this Government Exhibit 1 and ask 
you if that is the cartridge you picked up from the floor 
of those premises that morning. A Yes, that is the one. 

Q I will show you this Government exhibit marked for 
identification 2 and its contents, and ask you whether or 
not you can identify that. A That is the clip I picked 
up. 

137 Q Picked up where? A On the sidewalk. 

Q Is that the clip that dropped from the de¬ 
fendant Scheve’s gun? A Yes. 

• • • • 

Mrs. Emma Felstrup 

was called as a witness for and on behalf of the 
United States * • • 

Direct Eocamination 

BY MR. McLAUGHLIN: 

• • • • 

Q * * * Did you observe the physical condition 
or appearance of Mr. Ricker at that time when you 
saw him in the morning? A Yes. 

Q How? A Yes, I did. 

Q And what was his general appearance? A Very 
much excited. 

Q Did you notice anything unusual about him? 
154 A He had his neck, quite a bad place back of 
his ear. 

• • • • 

175 Harry Eugene Liverette 

was called as a witness for and on behalf of the 
United States * • # 


143 

144 

153 
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Direct Examination 

BY MR. McLAUGHLIN: 

• * • • 

178 Q Just tell us, if you will, under what circum¬ 
stances they came out of the house? A Well, 

179 they stayed there for some time, and I heard the 
door open and I looked up and I seen a group of 

people finally coming out, I mean the door opened and 
some commotion going on, arguing or something. That 
is when I saw—to tell you the truth, I couldn’t identify 
one of them that was standing there right now if I had to. 
I couldn’t identify them. I know I heard a woman but 
I couldn’t say who she was. 

• • * * 

Q When you heard this commotion, what happened 
right at that time, if anything? A Well, some gentle¬ 
man come down the steps. 

Q How did he come down the steps? A It seems like 
when he was standing in the doorway I could see his back, 
and then he just came out walking with a bundle in his 
hand. 

180 Q What else did you see? A Something fall. 

Q What fell? A Well, I didn’t see it at the time but 

it was—mean I later seen that it was a magazine to 
some kind of automatic, but I can’t swear that is what 
fell, I couldn’t swear to it. 

Q Where did that magazine come from? 

MR. FORD: May we know which magazine he is re¬ 
ferring to? 

BY THE COURT: 

• • • • 

Q Describe it, is it, is it the kind of magazine you 
pick up and read? A No, magazine to an automatic gun. 
MR. FORD: I object to this. 
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BY THE COURT: 

Q Where did you first see it? A Over in the grand 
jury room. 

THE COURT: Then strike out all reference to it 
whatever as coming from this witness. 

BY THE COURT: 

Q When you were in the cab you saw something 

181 fall on the ground? A That’s right. 

by mr. McLaughlin : 

• • • • 

Mark this for identification Government Exhibit No. 3— 
I will show you that statement first and ask you whether 
or not you identify the handwriting. 

• • • • 

Q I will ask you if you can identify the handwriting 
on Government Exhibit No. 3. A Yes, sir. 

182 Q That handwriting is whose? A Mine. 

# • • • 

THE COURT: Have you seen the paper? 

MR. FORD: No, sir. 

THE COURT: Do you want to see it? 

MR. FORD: No, I w^ant to rest on the objection I 
made to the whole thing. 

• • • • 

BY MR. McLAUGHLIN: 

183 Q Now, I ask you again to give us your best 
recollection as to what you observed on the morning of 
January 6 in front of 2730 Woodley Place, Northwest. 
A I think after he picked this up and he showed me— 
I said I hadn’t seen that clip before, or magazine, or 
cartridge, whatever it is, but I remember he had picked 
it up. 

Q Who had? A John had picked it up. 

Q Where did he pick it up? A Right midway of the 
first flight of steps; he was shaking this gun this way, 
some sort of automatic gun. 
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Q Where did that clip come from? A It fell from 
this man that was walking down the steps. 

184 Q What man? A This heavy-set man. 

Q Well, do you see him in court here today? A 
I couldn’t identify the man, no, sir. 

• • • • 

MR. McLAUGHLIN: I announce surprise. 

• • • • 

MR. McLAUGHLIN: This witness told me in my office 
that he went up there and saw this defendant Joe 

185 Scheve backing down the front steps and had this 
automatic gun clicking it, and then the clip fell 

out and the defendant got in his car. 

THE COURT: Got in whose car? 

MR. McLAUGHLIN: His own car, I think a Chrysler 
car, and backed up over the curb, and this John came 
along and picked up the clip. 

THE COURT: All right. 

MR. FORD: I still have the blanket objection. 

# • • • 

186 BY MR. McLAUGHLIN: | 

Q In my office, you remember talking to me, 

don’t you? A Yes, sir. 

Q And do you remember telling me that you saw 
this big stout man backing down with an automatic, and 
he was clicking it? 

• • • • . 

A I could have told you that. 

Q And did you tell me that as the man backed down 
the steps it fell down? A I didn’t say that, but I said 
it fell from his person or package or something. 

Q You told me that you saw the automatic in his hand, 
didn’t you? A Did I say I saw it, or had seen him with 
the gun? 

Q Didn’t you tell me that? A I said I heard it click 
or something. 
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Q And then did yon tell me that the man went 
187 over and got in his car! A Yes. 

• * * • 

Q I will show you the statement in your own hand¬ 
writing where you say, “This big man came out of this 
house pulling and trying to fire an automatic pistol at 
people I had taken in there.’’ 

MR. FORD: I object, and may the record show the 
statement he is reading from! 

MR. McLAUGHLIN: It says statement in the wit¬ 
ness’ own handwriting dated January 6,1949. 

THE WITNESS: That thing was wrote during the 
time of this conversation, attempting to make me feel, 
trying to make me feel that there was a lot more to it 
than what actually was. 

BY MR. McLAUGHLIN: 

Q Well, you wrote this, didn’t you! A I wrote it, 
yes. 

* • • • 

200 MR. McLAUGHLIN: If the Court please, I offer 
in evidence the subpoena sent out a week ago for 
Mrs. Ricker, and also offer the bullet and clip and rest. 

THE COURT: Use the copy in the file and give it a 
number, Government Exhibit No. 4. 

(Thereupon bullet marked Government Exhibit No. 1 
was by the Court received in evidence.) 

(Automatic gun clip marked Government Exhibit No. 2 
was by the Court received in evidence.) 

(Subpoena to Mrs. Ricker marked Government Exhibit 
No. 4 was by the Court received in evidence.) 

• • • • 

203 MR. ALLDER: At this time we move for sever¬ 
ance. 

THE COURT: Same ruling. 

MR. ALLDER: We are now put in the position of pos¬ 
sibly putting some of these defendants on the stand on 
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counts 2 and 3, where they are not involved, would they 
be subjected to cross examination on matters involved in 
count 1 ? 

THE COURT: They can only be cross examined on 
matters covered in count 1 unless there is testimony on 
count 2 concerning it. 

204 MR. FORD: That is the point we make of being 
put in this position on the failure to grant the sev¬ 
erance. 

MR. ALLDER: And also, if they take the stand and 
nothing is said about count 1, in summing up to the 
jury the prosecutor could comment on it. 

THE COURT: No, he can’t comment on it; the two 
counts you are calling the defendant to testify to as to 
only 3, or 2 and 3, if you announce you call the defendant 
to testify only as to count 2 or 3 I will not permit com¬ 
ments by the prosecutor on failure to testify concerning 
count 1, but if you in your own direct on counts 2 and 3, 
lap over then it will only be as if you were trying that 
count alone. 

# * • • 

Hyman Rosen, 

one of the defendants herein, being called as a witness 
on behalf of the defendants, • • • 

Direct Examination 

205 BY MR. ALLDER: 

Q State your full name. A Hyman Rosen. 

• • • • 

Q Now directing your attention to January 6, 1949, 
do you recall having a telephone conversation with Robert 
Ricker? A Ido. 

• • • • 

Q Would you tell us what that conversation was? A 
He called me and he told me he had a fight with Mr. 
Henderson. 
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THE COURT: With who? 

THE WITNESS: Mr. Henderson. 

• • • • 

BY MR. ALLDER: 

Q Who did he mean by that? A Joe. 

THE COURT: Who do yon mean by Joe? 

THE WITNESS: The gentleman over there (indicat¬ 
ing). 

206 THE COURT: Well, what is his name ? 

THE WITNESS: Joe Scheve. 

• • • • 

BY MR. ALLDER: 

Q Joe Scheve? A Yes. 

Q What else did he say? A I said, “I can’t under¬ 
stand how you had a fight with Mr. Henderson,” or Mr. 
Scheve, “He doesn’t go around looking for any prize 
fights.” 

He went on to relate and say how he had demanded 
some money, and that I had better try to get in touch with 
Mr. Scheve and see about it, that he give some money, or 
else he is going to see that Mr. Scheve and his son and 
myself are going to get into some trouble. 

Q What did you reply to that? A I said, “What 
kind of money are you referring to?” 

He said, “The money my wife was asking Mr. Scheve 
about.” 

I said, “I don’t know of any money your wife was ask¬ 
ing Mr. Scheve for.’’ I said , 41 What is it?” 

He said, “$850.” 

I says, “The best I can do for you, I will try to con¬ 
tact Mr. Scheve, but I don’t know whether I can get 
anything for you, or not.” 

He said, “You had better get him and see about it, about 
getting some money for me or you will be sorry.” 

And I told him not to talk or continue with those 
threats, that that wouldn’t get him anywhere at all. 


207 
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He said, “ You had better make it snappy. ’ ’ 

• • • • 

219 by mr. McLaughlin : 

Q Yon said in your direct examination that 
you told Mr. Ricker that you knew that Mr. Scheve, 
Big Joe Scheve, didn’t go around molesting people, 

220 didn’t you? A That’s right. 

Q Now, why did you say that to him? A As 
much as I know Mr. Scheve, he has always been a gentle¬ 
man. 

Q How long have you known him? A I have known 
him about three years off and on. 

• • • • 

234 Harry E. Liverette 

a witness heretofore called on behalf of the United 
States, being recalled for further cross examination. • • • 

• • • • 

235 Redirect Examination 

• • • • 

236 (Statement of Harry E. Liverette was by the 
Court received in evidence as Government Exhibit 

No. 3.) 

• • • • 

237 BY THE COURT: 

Q You made the general statement just now that 
you wrote this and that it represented what you saw 
there, but earlier today in answer to a question of one of 
the lawyers you said you didn’t see him pulling or trying 
to fire a pistol. Now, which is the fact? A I laid awake 
nearly a night trying to figure out what I did see and what 
I didn’t see, because I am here and I don’t want to 

238 lie about it, I want to tell what is right, what is 
really so, because when this happened that day all 

this talk was going on about this gun and seeing that 
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gun, but when it gets right down to the point of actually 
seeing the gun I didn’t see the gun. I put there I did see 
a gun, but when they showed me this cartridge clip it 
made me think he had a gun somewhere, and he had a 
package in his hand. 

• • • • 

Herman Kadan, 

one of the defendants herein, being called as a witness for 
and on behalf of the defendants, # • * 

• • • # 

Direct Examination 
BY MR. ALLDER: 

Q What is your name? A Herman Kadan. 

Q Where do you live? A 2730 Woodley Place. 

* • • • 

Q How long have you lived there, Mr. Kadan? A 
About 16 years. 

239 Q Now, directing your attention to January 6, 
1949, did you have occasion to be in your home that 
date? A I did. 

• • • • 

241 Cross Examination 

BY MR. McLAUGHLIN: 

• • * • 

Q What was Mr. Scheve doing in your house at 1:30 
in the morning? A He was visiting there. 

THE COURT: Wait a minute. I don’t see the pur¬ 
pose. Do you object? 

MR. FORD: That is in counts 1, 2, and 3, and he has 
notice. 

MR. McLAUGHLIN: I am on notice, and I am within 
my rights. 

THE COURT: What is the purpose? 
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ME. McLAUGHLIN: The relationship, the back¬ 
ground, but if you say no, I will abide by Your Honors 
ruling. 

THE COURT: Again I say what I said to him, 

242 but if you want to come up here and tell me I will 

it. 

MR. McLAUGHLIN: No, I will withdraw it. 

.... 

243 Q And Mr. Scheve was talking to this woman? 
A Yes. 

Q Did you overhear the conversation? A Yes. 

Q Did you hear Mr. Scheve say anything? A Yes, I 
heard him say something. 

Q What did he say? A He said he wasn’t going to 
be in any shake-down or blackmail. 

She said, “I don’t care about that, but I want $850 
and I am going to have it.” 

.... 

244 Q Did you make any attempt to get her out of 
there, or tell Joe to take the woman to the door 

and throw her out? A I thought she was a lady friend 
of his. 

Q And when you left the house at 8:30 who was in 
the house ? A My wife was upstairs sleeping. 

Q Who else was there? A My two sons. 

THE COURT: Let me stop you there again. I don’t 
see the materiality of who was in the house unless you 
want to show that there was somebody else that this wit¬ 
ness knows who saw this transaction. 

245 MR. McLAUGHLIN: I want to inquire what 
happened in that house with reference to *the 

alleged shooting, or attempt to shoot. 

Q Did you see Mr. Scheve after you left your house? 
A I did not. ' 

Q Did he ever telephone you after that about this 
man shaking him down for money, Mr. Ricker? A I 
heard it later on that day. 
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Q Who did you talk to? A I called up Mr. Rosen on 
the phone and he told me what happened. 

Q At that time did Mr. Rosen tell you Ricker had been 
hit with a gun? A No. 

Q Did he tell you at that time that Ricker claimed 
he was struck by a gun in your house? A No, he did 
not. 

• • • • 

249 Mrs. Eva Kadan 

was called as a witness for and on behalf of the 
defendants • • * 

• • • • 

Direct Examination 

BY MR. ALLDER: 

• • • • 

Q Now, directing your attention to the morning hours 
of January 6,1949— 

* • • * 

250 Q Did anything unusual occur there in the 
house ? A Yes, sir. 

Q Will you tell us about it, please? A Stand? 

Q No, just sit right there and tell us what happened. 
Speak up so we can hear you. A Well, Mrs. Ricker and 
Mr. Scheve was downstairs in my living room, and Mrs. 
Ricker was demanding money from Mr. Scheve. 

Q At the time you first heard her demanding money 
where were you? A I was upstairs. 

Q Doing what? A I was just getting out of bed. 

Q Did anything arouse you from your sleep ? A Yes, 
she was making so much noise, speaking so loudly, and I 
came downstairs and told her she would have to speak 
quietly or get out, I didn’t want her to be disturbing 
my neighbors. 

Q What did she say? A She said, “No, you can’t 
put me out.” 
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And I said, 4 4 Oh, yes, I can.’ ’ 

She said, 44 Yon are just a bunch of trash,” and with 
that I resented that remark about trash, and so that 
she kept demanding the money, and Mr. Scheve said, 

251 “You will have to come back later for your money 
because I am tired and I want to go home.’ ’ 

So when he went to the door she backed up to the door 
and kept blocking the door, and kept pushing him back, 
and hitting him in the chest with all of her might, and 
kept pushing him, and the last time Mr. Scheve went to 
the door she took her fingernails and clawed him and hit 
him here in the chest with her two hands, and Mr. Bicker 
went over and attacked Mr. Scheve and they were scuf- 
flling, and then she put her hand in his pocket and tried 
to steal his money. 

Q What happened then? A Then Mr. Scheve went 
on out. 

Q What happened to Mr. Ricker? A He held her in 
the living room because she wanted to go out and fight 
him on the street and create a disturbance on the street, 
and I said she couldn’t do that, that Mr. Ricker had to 
keep her in the living room until Mr. Scheve rode away. 

Q You say Mr. Ricker attacked Mr. Scheve? A Yes. 

Q Did he bring any blood? A Yes, sir, his eyes were 
bleeding and his nose was all bleeding. 

• • • • 

252 Cross Examination 

by mr. McLaughlin : 

• • * • 

254 Q Mrs. Kadan, did you see Big Joe with a 
gun? A Mr. Scheve had no gun. He had a little 
package. 

Q Describe the package. A It was a little package, 
and in the bag he had two hot dogs and four rolls. 

Q How do you know he had two hot dogs? A Be- 
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cause he dropped it, and when he dropped it I looked into 
it. 

Q Where did he drop it? A On the living room floor. 
Q Did you see anything that looked like that clip (in¬ 
dicating? A No, positively not. 

Q Isn’t it a fact that you yelled that morning, “He 
has a gun”? A No. 

Q Didn’t you say to Joe, “Put away that gun”? A 
No. 

Q How did he leave the house? A After he scufBed 
to protect himself he went on out of the house and 
255 went on. 

Q You didn’t grab a broom and hit anybody? A No, 

I don’t do any such things as that. 

• • • * 

258 Joseph H. Scheve, 

one of the defendants herein, being called as a 
witness on behalf of the defendants, * * * 

• • • • 

Direct Examination 

BY MR. ALLDER: 

• • * • 

263 Q Besides pounding you with her fists what else 
did she do? A On the last attempt I tried to leave 
she struck me in the face, and scratched my face and eyes 
and nose and blood was coming from all three places. 

Q What did you do? A I said, “Bob, after all this 
is your wife,” and he was sitting there in the chair with 
his legs crossed as if he was enjoying the show, and I said, 

II This is enough, she has tortured me enough and now she 
has caused me some physical damage. I am going out the 
door and nobody is going to stop me.” 

Q WTrat happened then? A I started for the door 
and she ran to the door and had her nails extended out 
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like this (indicating) and Mr. Ricker jumped up and 
attacked me, and while we were wrestling I felt something 
in my pocket and found it to be her hand, and I brushed 
her away and apparently he fell down, I started out the 
door and he ran after me to attack me and I pulled 
264 a gun out of my pocket and struck him in the head 
and went on out the door. 

Q At the time you struck him were you in fear of him? 
A Yes. 

* • • • 

267 Cross Examination 

by mr. McLaughlin : 

• • * • 

269 Q How many people would be in the house when 
Mr. Ricker would be there? A Well, whether he 

was there, or not, as I told you I didn’t always see him, 
perhaps six or seven people. 

Q What would they be doing? 

MR. FORD: I object. 

THE COURT: Come up here, gentlemen. 

(Thereupon counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the 
hearing of the jury, the following occurred:) 

THE COURT: It seems to me that this witness, stand¬ 
ing on the second count, opens up the entire background 
in his association with Ricker, with instruction to the jury 
that it is not binding on the others, and that is the reason 
I did not grant the request for severance as originally 
made. 

MR. FORD: And the same theme running through 
our mind that you see, and knew it was coming, and we 
expect to show prejudice. 

Let me tell you what I have in mind. In the last case 
I read from the Supreme Court of the United States is a 
conspiracy case, Justice Jackson, and he even re- 

270 views the processes that the prosecutor used as a 
catch-all, and develops the history of this case, and 




52 A 

then doesn’t consider these two counts with this first 
count, and we are not of the same family, of course. 
That is a fundamental proposition. Then we come down, 
and I submit that it is not fair American justice because 
that very thing he is doing, we don’t care what names 
you call them, it is the same substantially. 

THE COURT: But here is the reason I think it is 
admissible, I see how they could in the gambling case;* 
severing the other, makes it admissible as to this man, 
in other words. 

MR. FORD: Let me ask you this: Suppose you were 
trying the second and third count, you don’t have the 
other count, and say you want this man to admit the 
gambling to inquire about another offense, he couldn’t 
do it. 

THE COURT: But if he was trying this man alone 
he is entitled to show the reason for his wife having 
come there. 

MR. FORD: He can show background. 

THE COURT: The reason for that— 

MR. FORD (interposing): It would still go to es¬ 
tablish another case. 

THE COURT: I know that, but it also establishes the 
other, so if we were trying the gambling case alone this 
would come in as it is coming in anyway. 

MR. ALLDER: I feel about this, Your Honor, 
271 I don’t say we were misled, but I certainly under¬ 
stood from the very beginning that when we put 
this man on the stand that would not be admissible, and 
when we ask about count 1 and 2 or in 2 and 3— 

THE COURT: You mean as to Scheve ? 

MR. ALLDER: Yes. 

THE COURT: You may not have put him on. 

MR. ALLDER: Yes, I understand that. 

THE COURT: But we were talking about the other 
three defendants. 
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by mb. McLaughlin : 

Q What would Mr. Ricker be doing at those premises 
when you saw him there! A He had on several occa¬ 
sions been quarreling and on other occasions in conver¬ 
sation with others. 

• # • • 

276 Q You weren’t afraid of Mr. Ricker when he 
slapped Mr. Kadan! A No, not a bit 

• • • • 

Q Did you have your gun with you that day? A No, 

I don’t think I had the gun at all at that time. 

• • • • 

277 Q Is this your clip (indicating) ? A If it isn’t 
it is one similar. 

Q Take a good look at it and see. A I couldn’t be 
positive I have seen it 

Q Did you lose the clip in Mr. Kadan’s house on Jan¬ 
uary 6th? A I don’t know where it was lost but it 
was lost. 

278 Q When you went in Mr. Kadan’s house where 
did you have the gun? A In this back pocket 

here (indicating). 

Q And did you have it in your pocket all the time? 
A Yes, sir. 

Q Were you downstairs that night? A I think X 
was. 

Q Did you have the gun in your pocket at that time? 
A I didn’t take it out of my pocket. 

Q What was the reason for having it downstairs? A 
I just carried the gun. I didn’t have any particular 
reason. 

Q Was it loaded, the clip? A There were bullets 
in the clip. 

Q How many bullets were in the dip? A I don’t 
know. By looking at it there it looks like probably four 
or five. 
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Q Four or five bullets? A Yes. 

Q Would you say this gun you had was one of those 
automatics? A Yes, sir. 

• • • • 

Q When you went out the door where did you have 
your gun? A I had it in my front right pocket be- 

280 cause I took the car key out as I put the gun in my 
pocket. 

281 Q How did the gun get from this pocket to this 
pocket (indicating)? A Through the handling of 

it is all that I know. 

Q What was the purpose of having it there? 

MR. FORD: He said he hit the man with it. 

THE COURT: That is what he said. 

MR. McLAUG HLIN: I didn’t hear that. 

• • • • 

Q After you struck him, immediately did you back 
out the door in the street? A In the excitement it is 
pretty hard to remember the position and moves. 

Q I appreciate that. A But I did back out the door, 
whether it was a foot or two I don’t know, but I pulled 
the door tight behind me. 

Q Where was the gun? A In my pocket. 

Q You put it in your pocket? A As I went out the 
door. 

Q Where was your car parked? A About the first 
door to the right. 

Q Do you know that the clip fell out on the 

282 sidewalk? A No, sir, because if I had known 
it I would have picked it up. 

Q How many times did you strike Mr. Ricker? A 
Do you want to be specific about that? Do you mean 
the whole event? 

Q I want you to be specific all the time. A He hit 
me once or twice; we were wrestling when the lady had 
her hand in my pocket, and we were wrestling and I hit 
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him once and he fell down, and as I went to the door and 
I turned around he struck me three or four times. 

Q Where was the gun at that time? A As I turned 
around I just held it this way (indicating). 

Q Did you hear Mrs. Kadan yell “Look out, he has 
got a gun”? A No, sir. 

Q Did you hear anybody yell, “Look out, he has got 
a gun”? A Yes, Mrs. Ricker. 

Q She was in the house at that time, wasn’t she? A 
Yes. 

Q And did you have the gun in your hand at that time? 
A No, sir, I thought she meant Mr. Ricker. I forgot 
all about my having the gun. 

Q Oh, you didn’t know you had it ? 

283 MR. FORD: He said that he forgot it, not that 
he didn’t have it. 

MR. McLAUGHLIN: That is a fine distinction in my 
poor brain. 

THE COURT: That is what he said, no matter how 
fine it is. 

* * • * 

BY MR. McLAUGHLIN: 

284 Q You say you then went home? A Yes. 

Q When did you miss the clip out of the gun? 
A That I couldn’t say. 

Q Did you ever miss it? A Oh, yes. 

Q Did you ever look for it? A Some time that day, 
whether it was before or after Mr. Rosen and my son 
came out, I don’t know. 

• • * • 

Q Did Mr. Garrahan show you this clip and say 

285 you dropped it out of the gun? A He said some¬ 
thing but I didn’t open the door, knowing he was 

a friend of theirs, and while I was in there Mr. Garrahan 
hollered to Ricker, “Hit him, kick him,” and I had the 
opinion that he was no friend of mine, and when he came 
out to the car I wouldn’t open the door but I opened the 
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window a little bit and he said, “Here is the clip. Do 
you want it?” 

I said, “All right.” And he said, “Give me two dol¬ 
lars, Joe,” and he put the clip in his pocket and walked 
away. 

Q But you knew it was your clip? A I wouldn’t be 
sure whether it was mine or another one. 

• • • • 

287 MR. McLAUGHLIN: I have nothing further 
than reading this statement: 

“Jan. 6, 1949 

“To Whom It May Concern: 

“I on this day Jan. 6, 1949 while operating a cab, 
picked up two men on the corner of 16th & Euclid St. 
N. W. I drove them to 2730 Woodley Place, N. W. They 
ask me to wait for them in which I did. It was about 
30 minutes when I noticed a big man that I have never 
seen before come out of the house in which the two men 
I had taken there went into. This big man came out 
of this house pulling and trying to fire an automatic pistol 
at people I had taken there in the doorway of the house. 
He kept on pulling the trigger as he came down steps 
toward my cab. But as he was nearing me, the cartridge 
holder or magazine fell on the ground, but I don’t think 
he realized he dropped it. This man then entered his car 
which had Maryland license 428-949 on it. He put car 
in gear shot over and hit curb on other side of street and 
sped off very fast. He seemed to me like he had been 
drinking, But I couldn’t swear to it. 

“Signed: 

“Harry E. Liverette 
Eastern Cab No. 1. 
Phone: Ex. 3595 

• • • • 

288 MR. FORD: I renew all the motions previously 
made. 





57 A 


THE COURT: Overruled. 

MR. FORD: Exception. 

• * * • 

290 Proceedings 

(Prior to resuming the bench, and during a con¬ 
ference in the Court's chambers with all counsel pres¬ 
ent, the following occurred:) 

MR. FORD: We ask Your Honor to take judicial no¬ 
tice of the fact that all of the testimony about this de¬ 
scription of the gun and its use by Government witnesses, 
the automatic from which the Government contends a 
Walther clip with live .25 caliber Western cartridges 
therein, cannot be clicked in the manner described by the 
wintesses as it appears in the record, and the reasonable 
and natural description and inferences therefrom in an 
automatic pistol. 

There are only two ways to make an automatic pistol 
click in the manner described in the record by the wit¬ 
nesses and that is by a manual operation of pulling back 
the slide of the automatic, or by exploding a cartridge, 
to wit, firing the gun. There being in the record no evi¬ 
dence whatever that either of these two methods were 
used, we ask the Court to take judicial notice and advise 
the jury that the automatic gun could not do what the 
Government witnesses say it could do, as it appears in 
the record. 

THE COURT: Do you want to say anything about it? 

MR. McLAUGHLIN: No, Your Honor. 

MR. FORD: I wish you would put that in the record, 
that the Government has no suggestion. 

291 MR. McLAUGHLIN: I will object to the in¬ 
struction. 

THE COURT: Because of the inexactitude of the evi¬ 
dence and the uncertainty of it, and the lack of evidence 
as to the condition of the gun, the request is denied. 
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THE COURT: * * • The Government also requests 
that the Court permit him to tell the jury that he was 
not permitted to cross examine the three defendants, other 
than Joseph Scheve, on their gambling activities. The 
Court rules that he may not so inform the jury and may 
not comment upon his inability to cross examine them 
on that subject. 

• # * • 

BY MR. McLAUGHLIN: 

297 You know why they are trying to paint him as 
a bad actor, because they are going to say Joe 
Scheve knew that on the morning of January 6, because 
of that, he was entitled to use his gun on Ricker, and lie 
was entitled to hit Ricker over the head, and then they 
tell you not only this, not only were they depending on 
this to tell you Ricker was a bad man and he was in 
bodily fear of his life because of this incident with Kadan. 

♦ # • • 

300 I am not denying, ladies and gentlemen of the 
jury, for one moment that Mrs. Ricker went up 

there and asked for $850. I am not denying it for one 
minute, and I say to you, and say to you in all sincerity, 
that she was at fault in doing it, but I say from your 
own experience these defendants were lucky that it was 
Mrs. Ricker instead of a lot of women you know of 
or have heard of that would go up after their 

301 husband’s money that was lost in gaming. The sit¬ 
uation might be reversed, that a woman who goes 

up there looking for that money instead of Mrs. Ricker 
might have had a gun instead of the defendant Scheve 
having the gun. 

* * * From the testimony here Joe Scheve must have 
assumed that all the time because you will recall there 
was an occasion when I asked him whether or not he 
had a gun on him and he said he didn’t know, but on this 
night, the evening of January 5th and morning of Janu¬ 
ary 6th, he had the gun on him, the testimony is that he 
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came up from that crap game when this woman called 
him. Was he running that crap game and was it being 
run at the point of this revolver? I say it is a mean, low- 
down situation that exists here. 

• * * • 

303 She tells you at no time did she see a gun. You 
will remember Garrahan’s testimony; he said Mrs. 
Kadan said, “Look out, he has got a gun.” 

• * # • 

307 Then we have Joe Scheve up there that morn¬ 
ing arguing back and forth with Mrs. Ricker, and 

all the time he is taking a little drink out of the bottle, 
and what was he doing? Fortifying himself with false 
nerve, fortifying himself to use that gun if necessary 
by taking that little drink, as they say nip, nip, nip, and 
then we have him with a few under his belt, and with 
that false nerve that liquor will give you, and he starts 
out, and he knows he has this gun in his pocket, and she 
stands in front of the door and says, “You are not going 
out,” and he takes and shoves her to one side, and His 
Honor will instruct you that if you find that the 
showing of Mrs. Ricker was unjustifiable that Mr. Ricker 
did have a right to come to his wife’s defense. Now, the 
testimony on the part of the Government is that when he 
shoved Mrs. Ricker that Mr. Ricker, who was sitting at 
the side of the room, got up and came to the aid of his 
wife, and that is when this defendant struck him over the 
head with the gun knocking him down, and then takes 
the gun and points it at him and tried to finish the job, 
so the liquor, still working to give him false nerve, and 
he pulls the trigger two or three times trying to kill him, 
and backs down the steps and drops the clip on the 

308 ground, and he is a liar about the clip because you 
will remember the testimony, on cross examination, 

I believe, I asked him when he learned he lost the clip and 
he said he didn’t know it until he got home, and then he 
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tells you Garrahan came over and picked up the clip 
when it fell and ran out and said, “I will give you the 
clip, give me two dollars .’* * * * Why did he run out 
and get in his car under those conditions? He already 
had hit the man in the head with the gun. He had the 
gun. Did he realize he was wrong and wanted to get 
away, and if he did His Honor will tell you you can 
consider flight in consciousness of guilt, so I say consider 
all the evidence in the case, ladies and gentlemen of the 
jury, and consider the type of individuals that you 
309 are dealing with. 

# • • • 

313 MR. FORD: I respectfully ask Your Honor to 
permit me to use an automatic gun I have as I 

address the jury for the purpose of demonstration, and 
I will at the same time tell them this is not the gun, and 
this particular gun is not in evidence, and tell the jury 
at the same time I make the demonstration that this not 
the gun in evidence. 

* • • * 

THE COURT: It occurred to me that that might be 
all right, and you could represent that that is not only 
not the gun or the condition. 

MR. FORD: I will put that in, too. 

THE COURT: It might try to click and not fire. 

MR. FORD: I will also adopt the statement to the 
jury that they are not to take it that my use of this gun 
means that the gun that is referred to in evidence was 
in the same condition as the gun I can demonstrate. 

THE COURT: Of course, it does not follow 

314 that he could not have endeavored to fire it more 
than once. 

MR. McLAUGHLIN: I am going to object to it al¬ 
together. 

MR. FORD: I am also going to ask them to use their 
own experience, if any they have, with automatics. 

THE COURT: I will permit them to do it. 
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MR. McLAUGHLIN: I object to it. The gun is in 
their possession. Where is it? 

MR. FORD: The gun was actually thrown away. 

THE COURT: I didn’t know that. * 

MR. FORD: Excuse me, it isn’t in evidence that it 
was thrown away. 

THE COURT: You don’t know it, either? 

MR. FORD: Except as learned from the defendants. 

• # * • 

329 Now, here is Ricker himself, knowing how badly 
he said he was injured, why didn’t he, when he got 

outside, go to the police? What did he do? What would 
you do if you were legitimate and you are honest, and 
somebody hit you with the butt of a gun? You would go 
to the police? Isn’t that fair? Did he? Oh, no. 

330 What did he do instead? What did the cab driver 
say? “He directed me to take him to Socks at 14th 

and L,” a bookmaker. So this Ricker, whom the Govern¬ 
ment says was assaulted with a dangerous weapon, this 
same Ricker who says he was assaulted with a loaded 
pistol, doesn’t go to the police. Why? He does go to the 
bookmaker Socks at 14th and L. I wonder what happened 
to his injuries? We have heard no testimony from any¬ 
one that he even went to a doctor, or stopped at any hos¬ 
pital and got any first-aid treatment. He didn’t have 
time for that, the shake-down artist and the blackmailer, 
but he has time on that morning to go to Socks the book¬ 
maker. Not time to go to the police and tell them, “I 
have been assaulted,” no, but he has time to call up Rosen 
and say, “Get this, because I am continuing this shake- 
down, meet me at the Colonial.” He has time to go down 
to the Colonial Hotel and sit down at the table, but he 
didn’t have time to call in the police, or even have a 
policeman or detective outside to watch the meeting. So 
when he says he called the police and ran down these 
witnesses, and so we have heard, says the prosecutor, why 
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you didn’t call the police, we are going to ask you why 
didn’t Kicker call the police? Why didn’t his wife call 
the police? Why didn’t their friend—and by the way, 
they all lived at the same house, why didn’t they call the 
police? Why didn’t they make a report of it? Lets 

331 be fair. Lets make him be decent. Lets make him 
be honest. 

Then what next do we have ? Mrs. Kadan took the stand 
and well, at least there is one lady who took the stand 
and did under oath say, “That is my husband.” There 
is at least one wife who could come to the courtroom 
where her husband was involved, because she is a decent 
lady; but, Mrs. Kadan, don’t feel so bad, he put me in 
your class, too. I am no good, I am indecent and dishon¬ 
est, and you are dishonest, too. So, Mrs. Kadan you and 
I, at least so far as one individual is concerned, are pretty 
bad. It is true she said she didn’t see a gun. Now, I say 
that is very reasonable. 

Now, I want you to get this: You know this, how in¬ 
decent I am; Mr. Scheve is sitting here. Now’, he says 
Mrs. Kadan says she never saw a gun. Now, you know’, 
and I know, if I am so indecent, and he would be the type 
of man who would lie, all I would have to do wrould be to 
mention to him—you couldn’t hear me—“Mrs. Kadan said 
she didn’t see a gun. Don’t forget, Mr. Scheve, when you 
get on to say you didn’t have a gun.” That is the w’ay 
indecency and dishonesty is practiced, but you didn’t hear 
that, did you? No. Would she be supposed to say she 
forgot that happened? This gun incident might have 
taken a couple of minutes and, by the way, I want to talk 
about that a minute. 

I hope all the people on the jury has had some 

332 experience. I am going to show’ you that the testi¬ 
mony of Garrahan and Liverette couldn’t possibly 

be true. I expect to demonstrate that to you just as sure 
as you are in that box, but before I get there, the lady 
told an honest story as she saw it. 
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Now, you know nobody said, “Mrs. Kadan, do you deny 
that there was a gun there?” No, there might have been 
and she, or she didn’t see the gun on him, he could have 
denied it. Oh, no, he is here to tell the truth, and I will 
tell you, if I never have another client as long as I live, 
I do the best that I can, so unto the day I die I can say I 
represented four men who are business men in this Dis¬ 
trict, as compared to these shake-down artists, who came 
down here to tell His Honor the truth. 

Ladies and gentlemen, American justice will die unless 
we observe one single solitary thing, that when we swear 
to God we will tell the truth we will tell it not in terms 
that it will hurt me or benefit me, but just to tell the plain, 
simple truth, and that is what these defendants did, and if 
he was wrong in having a gun at least we know he didn’t 
lie. That is the thing. He could have said, “No, I had 
no gun,” but then again he couldn’t because he is no per¬ 
juror, and he doesn’t have a dishonest lawyer. That is 
as simple as the sun at noonday. All right, he is not 
charged with unlawfully carrying a gun, which is 
333 a crime in the District. No, we are not charged 
with that, not at all. 

Isn’t it conceded let me ask you men and you ladies, 
all night long my man sits and he listens to a shake-down 
artist, and he won’t suffer a shake-down and time and 
time again he gets up to go out. Didn’t he have a right 
to go out of that house? Listen to what His Honor will 
tell you about that. But his way is barred, and he doesn’t 
strike the woman and knock her out of his way, but goes 
back and sits down again, thinking this blackmailer will 
relent, but she doesn’t, and time and time again he gets 
up to go and finally, you know the fellow that killed the 
Japs, what was he doing all the time, the fellow that was 
in with his wife and the blackmail scheme? He just sits 
there with his legs crossed. Men, is that what you would 
have done? You couldn’t because you are legitimate. The 
only reason Ricker could sit there in this manner while 
this was going on was because he was a blackmailer. 
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Then there came a time, you understand Mr. Scheve 
hasn’t pulled a gun on anyone, no, he is trying to get out, 
he waited hours and repeatedly tries. Well, let me ask 
you, even our dear Lord had anger, and there is one 
great example we have always been given of righteous 
anger and that is when went into the Temple and took 
the whip and drove the money changers out of it. What 
would you do? Any time he could see a chance he 

334 went for the door and she barred it. What did she 
scratch him for? She scratched him because he is 

trying to get out of the house, not to bother her. He is 
trying to get away from her, positively orderly, and finally 
he is scratched and he then pushed her aside. 

Oh, yes, now comes the Jap killer, and you know there 
is no evidence, and lets not be mistaken about this, that 
this fellow Ricker was ever in the armed services. De¬ 
pend on it, there is not. The evidence is that in the 
Colonial Hotel he, Ricker, said, “I have killed Japs.” No 
evidence at all other than that, and that is not evidence 
that he was in there, he was just claiming credit for being 
in there. You and I know that all of the men who went 
to war, we don’t have those fellows who were in it going 
around saying, “I killed so many Japs.” They don’t do 
it. It is the phonies who go around trying to set them¬ 
selves up on a pinnacle. Oh, yes, don’t be mistaken about 
him being a veteran. There is no evidence of that. Oh, 
no, he couldn’t be, I don’t think, because the fellows who 
were in the service would soon catch up with that black¬ 
mailer and they would probably take care of him in their 
own way when they did. 

Now, lets go further. We have a count in here, a 
charge of assault and assault with intent to kill, and this 
is what I referred to when I asked you, and I hope you 
have had some experience or knowledge of firearms—do 
you have that clip—no, here is a clip (indicating). 

335 Now, isn’t it a fact that that must come from an 
automatic? In other words we distinguish pistols 
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in two ways. We have a pistol that has a barrel and the 
bullets in a box where you can see them, and then we 
have automatics, and this fits up in the handle of an 
automatic this way and clips on (indicating). A gun is 
called an automatic, I think you realize it, because that 
is the way it works. 

Now, we have got the witnesses, including Ricker’s 
friend Garrahan, whatever his name may be, and remem¬ 
ber, now, you might say this, “Well, what part does Gar¬ 
rahan play, can we believe Garahan?” Lets suppose in 
this situation, I know the blackmailer can’t tell the truth, 
I have seen him, they have tricked the lawyers, the police, 
they trick everybody, including the prosecutor, the black¬ 
mailers, so what happens? What interest do you think 
he has in it? Do you think he was part of it? Well, if 
he wasn’t part of it, why does he act that way when 
Ricker’s wife was struck, as they claim? He doesn’t say 
he lost that money. Why did he go back that morning? 
Because he was part of the picture. He said Scheve had 
an automatic in his hand, and he stepped back and kept 
clicking the trigger more than three times. Now, mind 
you, the gun down’t go otf. Did you ever try with an 
automatic? There are only two ways you can make the 
hammer of an automatic, make the trigger operate. If 
you would like me to explain it to you, you can take 
336 an automatic with your left hand and pull back the 
slide and let go again and that automatic is now 
cocked. You can pull the trigger and you will hear the 
trigger click and hit, that is without any bullets in the 
' gun at all. That is what we call a manual operation, by 
pulling it back with your left hand, and when it comes 
back it draws the hammer back, and when you pull that 
trigger you will hear it go, no question about it, but when 
. you do you can pull that trigger from then until doom’s 
day and you can’t get a click out of that hammer because 
the hammer hasn’t gotten back in the position to go again. 
That is one way you can do it. 
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If you have a bullet in the gun and you pull the slide 
back and let it go and you fire the gun it goes off. It is 
the gases that come out of that bullet that drives the 
slide back and cocks the gun again, so that if you have 
bullets in the magazine you can pull the trigger and hear 
the explosion, but without an explosion in an automatic 
gun it is physically impossible to do the thing they said 
he did do. It is physically impossible. You can only get 
one explosion. It is just physically impossible, so now 
we have Liverette, the cab driver, and Garralian, telling 
you something that is physically impossible. 

Now, again we come back to calling the police and the 
others. All of this is leading up to w’hat happened on 
the 6th of January, and I sincerely hope and pray 
337 the Lord that most of you, or all of you, or some 
of you, know how automatics work, and you will 
know that without exploding the cartridge that thing can¬ 
not be set again unless you take your left hand and 
pull it back. 

# • • • 

344 Again he tells you about the action of the gun, 
whether it would go this way or that way. Why I 
don’t know. I don’t know what your experience has been, 
but the best evidence you can go by is to see that gun 
itself, and as far as the testimony in this case is con¬ 
cerned the gun is still in the possession of Scheve, so if 
you are going to decide whether that gun clicked once, 
twice, or three times, how are you going to do it without 
seeing the gun, and if the gun isn’t here and admissible 
to you, you can see where we are at, and as far as guns 
are concerned, the action of that, you know it depends on 
the condition of the gun, because how often have you 
picked up a newspaper and read where some man who 
has been handling guns for years, in examining his own 
gun it went off and killed him. So it just shows how 
unreliable that can be, and if you are considering whether 
the gun did or did not click, then I say why didn’t 
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345 the defendant produce the gun and give you a look 
at it if they wanted you to know or see whether 

it clicked? I don’t know whether the safety was on, or 
off. I don’t know how they act when they are on, or how 
they act when they are off, so I say if he is going to ask 
about the gun, where is the gun? 

# ♦ ♦ ♦ 

346 Now, he says about the gun clicking. You have 
the testimony about the clicking of the gun, and I 

say the frame of mind that Joe Scheve was in that night 
and his intention as to killing Ricker, he is very lucky he 
isn’t here on a more serious charge than assault with a 
dangerous weapon, or assault with attempt to kill, because 
I say if he clicked the gun two or three times that his 
intention was it was intended to go off. You have heard 
the old adage time and time again, never handle a gun 
unless you know how to use it. 

# # * * 

349 THE COURT: Come up here a second, will 
you? 

(Thereupon counsel approached the Court’s bench and 
the following occurred:) 

THE COURT: The third count of this indictment is 
the one which charges the assault with the dangerous 
weapon. That, of course, has reference to hitting him 
on the head. 

MR. FORD: No, that says an assault with a loaded 
pistol. 

THE COURT: I know it says that. 

MR. FORD: And then it goes on to the third count 
having direct reference to the second. That was some¬ 
thing we discussed at the time we filed our motion. 

THE COURT: Here is my thought about the thing, 
he would be guilty of assault with a dangerous weapon, 
if he attempted to use a pistol and it didn’t go off and 
he would be guilty of assault with a dangerous weapon 
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if he hits somebody over the head, if the jury thinks it 
is a dangerous weapon being so used. The fact that it 
was a pistol wouldn’t make it a dangerous weapon alone, 
but it seems to me the fact of whether the pistol did or 
did not go off, it could be assumed that he intended to 
kill by using it, and he assaulted him with a dangerous 
weapon by the use of it, by the use of it to strike. 

MR. FORD: Suppose I have a gun and take out 
the clip, could I be guilty with assault with intend to 
kill? 

350 THE COURT: Not if he knew it wasn’t there. 

MR. McLAUGHLIN: We don’t have that sit¬ 
uation here. We have the clip falling along the sidewalk. 

MR. FORD: Your Honor, at this time I want to take 
exception to all the prosecutor’s remarks made in his 
closing address, and it is quite lengthy, his discussion 
about using the gun in his possession, and reading in 
newspapers about guns going off, and why didn’t we pro¬ 
duce the gun, and in connection with my request to per¬ 
mit me to use a gun in my demonstration wdth the limita¬ 
tions I was going to put on about it; and the next is that 
someone got to the cab driver, and why did he change it; 
there is nothing in the evidence to justify that. 

THE COURT: Have you something? 

MR. ALLDER: I was looking over my notes now and 
listening, and Mr. Ford, of course, he argued that this 
man asked for two dollars, he didn’t say that he said he 
had the clip when he came to the automobile, just asked 
him for two dollars and he gave him two dollars. 

THE COURT: And then put the clip back in his 
pocket. 

MR. ALLDER: But Mr. McLaughlin said he didn’t, 
and the defendant said he didn’t miss it until he was out 
in Maryland, and then Mr. McLaughlin said isn’t it a 
fact that he had the clip and gun and he said yes, he did. 

• • • • 
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351 MR. ALLDER: When he says these things in 
rebuttal we don’t have an opportunity to reply. 

For the first time he says, “Where is the gun?” 

MR. McLAUGHLIN: I didn’t have a chance to refer 
to it before that. 

THE COURT: What reply could you make to that? 
MR. ALLDER: I could say when Scheve was on the 
stand, where was it ? 

MR. FORD: That is it exactly. 

THE COURT: He didn’t care where the gun was. 

MR. FORD: He didn’t mention it until the sec- 

352 ond time when we couldn’t answer it. 

THE COURT: There was no purpose for him 
asking anything about the gun at all. You stated the 
gun, after the case was over, that is couldn’t click. 

MR. FORD: Yes, I can see how he adopted the un¬ 
fortunate discussion we had this morning about the gun, 
but we learn. 

• • • • 

354 COURT’S CHARGE TO THE JURY 

• • • • 

356^ Now, in this case, as you have been told, the 
indictment is in three counts, which means three 
separate charges. You must, in the light of the rules 
that I have just given you, and in the light of what 
else I may say, consider each charge, each count, sepa¬ 
rately. Consider it as if you were considering that charge 
alone, and in considering each charge separately you 
will consider it as to each individual named separately. 
Each man is on trial, though together, he is on trial by 
himself in the sense that he is the one affected. Every¬ 
thing I say applies to each individual and to all of them. 

# • • • 

358 Now, the second count charges a single defend¬ 
ant; there is only one defendant named in the 
other two counts and he is the same, and that is the 
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defendant Joseph H. Scheve. The second count charges 
that on or about January 6, 1949, within the District of 
Columbia, Joseph H. Scheve assaulted Robert E. Ricker 
with intent to kill him; and the third count charges that 
on or about January 6, 1949, within the District of Co¬ 
lumbia, Joseph H. Scheve assaulted Robert E. Ricker with 
a dangerous weapon, that is, a loaded pistol. The charge 
in this count, I am reading still, “assaulted Robert 

359 E. Ricker with a dangerous weapon, that is, a loaded 
pistol,” grows out of the same transaction as that 

alleged in the second count of this indictment. 

Now, that charges the defendant in two separate counts, 
one, assault with intent to kill and, two, an assault with 
a dangerous weapon. 

Going back to the question of your possible verdicts, I 
say as to each defendant in the first count your verdict 
will be guilty or not guilty. The second count as to the 
defendant Joseph H. Scheve, guilty or not guilty. As to 
the third count, guilty or not guilty. If you find a ver¬ 
dict of guilty on the second count you would have to 
find a verdict of guilty on the third count because if you 
find an assault with intent to kill, from the evidence in 
this case, it must also necessarily include the lesser of¬ 
fense, which is assault with a dangerous weapon which, 
so far as he is concerned, would be merged; but if you 
find a verdict of guilty on the third count of the indict¬ 
ment, which charges an assault with a dangerous weapon, 
it does not follow you would necessarily have to find a 
verdict of guilty on the second count, having found him 
not guilty of assault with intent to kill. I speak of this 
and call the same to your attention because I want you 
to keep in mind that you must consider each of these 
counts separately as if they were alone. 

Now, with respect to the second count you are 

360 instructed that if you are satisfied beyond a rea¬ 
sonable doubt from the evidence that the defendant 

Scheve, without justification, attempted to kill Ricker by 
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attempting to shoot him, and that the gun did not go off, 
the charge would still be satisfied. It is not necessary 
that the gun explode or fire. It is necessary, however, 
that the defendant attempted to have fired it with the 
intent to kill, not a furtherance of purpose to wound but 
to kill. In that regard you are instructed if you believe 
he did so, and without justification, and I will come to 
that in a moment, you may infer that the defendant in¬ 
tended the natural and probable consequences of his act 
which, in the case of an attempt to discharge a loaded 
pistol at another person would have as its purpose the 
consequent death, or which could have, should I say, as 
its purpose seeking death. If you find, however, that 
there was no intent, or no assault then, of course, your 
verdict would be not guilty on that count. 

If you find a verdict of not guilty on that count you 
will consider the third count. The third count could be 
supported if you believe beyond a reasonable doubt that 
the defendant Scheve assaulted, without justification, the 
witness Ricker by clubbing him with the weapon. You 
will then ask yourselves whether or not, apart from the 
question of justification, which I will come to, as I say, 
in a moment, you will ask yourselves whether or not 
361 a pistol was a dangerous weapon when so used. 

If one picks up a pistol and fires it at another 
he is obviously making an assault with a dangerous 
■weapon. Whether or not it is an assault with a dangerous 
weapon when he uses that weapon as a club is a question 
of fact for you to decide. I think that is all I need to 
say about that phase of the case. 

Now, the defendant, in so far as the second count of 
this indictment is concerned, which charges an assault 
with intent to kill, says that he did not attempt to fire the 
gun at all. It is not a matter of self-defense as to the 
second count of the indictment. He says, “I did not at¬ 
tempt to fire the gun, I did not attempt to shoot.’’ So 
your question there is whether he did, or not. If you 
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find that nevertheless, though he says he did not fire, or 
did not attempt to shoot the gun, then you will still have 
to consider the question of justification, whether he was 
justified in doing so. 

As to the third count of the indictment, which charges 
an assault with a dangerous weapon, he says, “Yes, I hit 
him, I hit Ricker with this gun but I did it because he 
made an assault on me.” So his defense as to the third 
count is self-defense on the part of Scheve, so again you 
will have to consider whether or not he w~as justified in 
doing so. 

* * • • 

362 Now, with respect to the second count of the in¬ 
dictment, which charges the defendant with assault 

with intent to kill by the alleged use of a weapon, or 
attempting to fire, his defense there, as I have 

363 stated, is that he did not do so, but if you believe, 
nevertheless, that he did so then you will determine 

whether he w’as justified in doing so. 

Now*, w’hen one uses a pistol in that manner and claims 
justification for it, it is not sufficient to say, “I believe 
I w’as in danger of an assault,”—to put it a better way, 
or more concrete way, I will read this again: 

Justification by way of self-defense requires that the 
one claiming such justification shall, without fault upon 
his part, be placed in imminent danger of an assault, 
such as might cause grievous bodily harm or death, one 
can repel any kind of an assault by force, as I told you, 
by using reasonable force but the use of a gun requires 
that he be placed in a danger, not just a simple kind of 
assault, but an assault which may reasonably result in 
grievous bodily harm to the person using the weapon. 

• • • • 

367 Now, it may also be considered by you, if you be¬ 
lieve there was blackmail, in avaluating the state of 
mind of the defendant Scheve on the night in question, if it 
would inflame his mind to the point where it gave him 
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reason to believe that an assault was about to be com¬ 
mitted upon him. If you do not think it had any effect 
in that regard, or that it should not have had any effect 
in that regard, or if you do not believe that it was black¬ 
mail, and if there were no threats, but simply a demand 
for money, then you will simply take that out of your 
consideration of the case. 

• * * * 

377 I also told you if you find a verdict of guilty on 
the second count of the indictment then you would 

have to find a verdict of guilty on the third count. That 
is still true. It is an accurate charge, but it doesn’t mean, 
however, in your mind if you find a verdict of guilty with 
intent to kill that it follows, therefore, if you believe Mr. 
Scheve struck the man with the gun rather than shooting 
it at him, that he would be guilty of either. It depends 
on circumstances, how heavy the blow, and whether it was 
justified, and all that, as I told you before, but if you find 
a verdict of guilty with reference to the intent to kill it is 
also obvious he would be guilty of the use of a dangerous 
weapon. I say that for the reason that there could not 
be anything used in this case with intent to kill except if 
you believe that there w^as the use of a pistol with intent 
to shoot it at the witness Ricker. 

Then again, it is called to my attention to this effect 
that obviously if one points a gun at another that would 
be an assault with a dangerous weapon. If I said 

378 that at all it was in connection with my definition 
of what a dangerous weapon means. I mean if it 

was used with attempt to shoot it, but without justifica¬ 
tion, it would be an assault with a dangerous weapon. If 
there was justification it would would not matter what was 
done, it would be a proper thing to do. 

Now, I also said to you that the defendant Scheve does 
not claim self-defense with respect to the second count of 
the indictment which charges assault with intent to kill, 
in that he says he didn’t do it at all. By that he does not 
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affirmatively claim self-defense but, as I told you before, 
if you nevertheless believe he did attempt to shoot, you 
still must consider whether he was justified in doing so. 

Again I am supposed to have said that the use of a gun 
requires not just ordinary assault, but it is the difference 
between when you can use force by attempting to shoot 
and when you can’t use that much force, the difference 
between whether it is assault not calculated to do grievous 
bodily harm, then you could not defend yourself by at¬ 
tempting to shoot, though you could defend yourself prop¬ 
erly and legally by using the gun as a club. 

379 * # * I think I referred to Ricker as the hus¬ 

band of Mrs. Ricker and she as the wife of Mr. 
Ricker. I am not stating whether they are husband and 
wife. I don’t know whether they are, or not. There is 
no evidence in the case to the contrary’, but it is still 
for you to believe whether they are, because you can be¬ 
lieve any witness in this case on anything for any reason 
to vour satisfaction, as a matter of law. That is a right 
you always have. 

# • • • 

382 THE COURT: • • * Mr. Ford, I am of the 
opinion that the application for severance, which 
the Court denied, involves a question of law which is 
substantial. I will, therefore, permit the defendants to 
remain on bail pending a disposition of the matter, and 
thereafter, if I am still of that view, on appeal. 

* • • • 

1 The above-entitled matter came on for hearing 

on Motion for a New Trial at 1:30 o’clock p. m., 
Friday, June 10, 1949, in the United States District Court 
for the District of Columbia, in the Court House in the 
City of Washington, District of Columbia. 

• • • • 

THE COURT: I see no merit in your motion. 


15 
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Have you anything to say, Mr. Ford? 

16 ME. FOBD :* * • You will recall we approached 
Your Honor and said that if the gambling case 
alone was being tried we will not put in any defense. We 
announced this to the Court before anything happened. 
It is on the very first pages of the record, and so I think 
it is fair for Your Honor to consider that, that they did 
not at any time, under oath, commit perjury to mislead 
you, that there was no gambling on those premises. 
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No. 10,312 


Theodore J. Scheve, Appellant, 
vs. 

United States of America, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Theodore J. Scheve, one of the 
defendants below, from a judgment of conviction entered 
in the United States District Court for the District of 
Columbia on the verdict of a jury and from an order deny¬ 
ing his motion for a new trial. 

The District Court had jurisdiction under Title 22, 
Sections 1504, 501 and 502, District of Columbia Code, 
1940 Edition. 
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This Court has jurisdiction to review the judgment and 
order of the District Court of the United States for the 
District of Columbia under the provisions of Title 17, 
Section 101, District of Columbia Code, 1940 Edition. 

STATEMENT OF THE CASE 

The Appellant, Theodore J. Scheve, and Defendants, 
Hyman Rosen, Herman Kaden and Joseph H. Scheve 
(deceased since the trial), were indicted in Case No. 204-49 
for violation of Title 22, Section 1504, District of Columbia 
Code. 

The deceased was also charged in the same case, but in 
separate counts, with an assault in violation of Title 22, 
Sections 501 and 502 of the District of Columbia Code. 

The indictment contained three (3) separate counts, 
only the first of which charged the Appellant herein with 
any crime. The second and third counts charged the de¬ 
ceased, and only the deceased, with an assault to kill with 
a gun. 

Specifically, the first count charged the Appellant and 
his co-defendants, as well as the deceased, with setting 
up and keeping “a gaming table for the purpose of playing 
games of chance for money and property known as craps 
and dice games” from about October 1, 1948, to about 
January 6,1949. 

The second count charged the deceased, and only the de¬ 
ceased, with having “assaulted Robert E. Ricker with in¬ 
tent to kill him” on or about January 6,1949. 

The third count alleged that it grew out of the same 
transaction as that alleged in the second count and charged 
that on or about January 6, 1949, the deceased, and only 
the deceased, “assaulted Robert E. Ricker with a dan¬ 
gerous weapon, that is, a loaded pistol.” 
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It should be noted that there is no suggestion that the 
first count, the only one with which the Appellant is 
charged, grew out of, or in any manner was related to, 
the assault charged against the deceased in the second 
and third counts. 

After the Appellant was arraigned and pleaded not 
gnilty, he moved the Court for a separate trial from the 
deceased defendant. He urged that a joinder in one trial 
of the single gaming count and the two assault counts 
(with which the Appellant was not charged) was im¬ 
proper; that it would prejudice the Appellant in his right 
to a trial by a fair and impartial court and jury; and 
that a joint trial would subject the Appellant to an at¬ 
mosphere of guilt which surrounded the deceased de¬ 
fendant, who was being tried for an infinitely more heinous 
and completely different and unrelated offense. 

The motion was denied, as were subsequent renewals 
thereof at the beginning of the trial, at the conclusion 
of the government’s testimony and at the conclusion of 
the entire case. 

After trial, the jury returned a verdict of guilty against 
the deceased defendant on counts one, two and three of 
the indictment and against the Appellant and his co-de¬ 
fendants on count one. 

The Appellant’s motion for a new trial, based on the 
prejudice which followed the Trial Court’s refusal to 
grant a severance, was denied. 

The Appellant was sentenced to imprisonment for a 
period of one to three years but the Trial Court per¬ 
mitted him to remain on bond pending appellate consid¬ 
eration and scrutiny, in the following revealing language: 

“I am of the opinion that the application for sever¬ 
ance, which the Court denied, involves a question of 
law which is substantial. I will, therefore, permit 
the defendants to remain on bail pending a disposi- 
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tion of the matter, and thereafter, if I am still of 
that view, on appeal.” (App. 74A) 

The facts, in so far as they relate to the issues before 
this Court, may be summarized, as follows: 

The entire case of the government must stand or fall on 
the evidence of the complaining witness, Robert E. Ricker, 
more than two thirds of whose testimony was limited to 
the assault counts, with which the Appellant was neither 
charged nor concerned. 

Ricker, unquestionably a thorough scoundrel and ne’er- 
do-well, alleged that sometime during the first week of 
October, 1948, he had started to visit the premises at No. 
2730 Woodley Place, Northwest, Washington, District of 
Columbia, where he engaged in dice games. He testified 
further that he had continued to attend these games at 
the same address up to January 6, 1949 and that he had 
lost money in the course of his participation in these 
games. (App. 19A, 29A) 

The remainder of Ricker’s testimony, in support of the 
indictment, relates solely to the assault upon him with a 
gun by the deceased defendant, as charged in counts two 
and three. The Appellant was not charged with this 
crime; he was not present when the assault took place; 
and, as a matter of fact, he did not even learn of it until 
many hours after its occurrence. 

Cross-examination of Ricker disclosed that during the 
period from October, 1948 to January 6, 1949, he had had 
no set address but had moved his residence from place to 
place; he had been unemployed; and he had had no source 
of income other than what he had been able to secure ' 
from his wife and her family and from various other 
women of his acquaintance. (App. 25A, 26A, 27A, 29A, 
30 A) 

He further testified that at the time of the trial, his 
wife’s whereabouts had become unknown to him but that 
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on January 6,1949, the day of the assault and she had de¬ 
manded $850.00 from the deceased defendant. (App. 21 A, 
28 A) 


STATUTES INVOLVED 

Title 22, Section 1504. 

“Whoever shall in the District, set up or keep any 
gaming table, or any house, vessel, or place, on land 
or water, for the purpose of gaming, or gambling 
device commonly called ABC, faro bank, E. 0., 
roulette, equality, keno, thimbles, or little joker, or 
any kind of gaming table or gambling device adapted, 
devised, and designed for the purpose of playing 
any game of chance for money or property, or shall 
induce, entice, and permit any person to bet or play 
at or upon any such gaming table or gambling device, 
or on the side of or against the keeper thereof, shall 
be punished by imprisonment for a term of not more 
than five years.” 

Title 22, Section 501. 

“Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, 
or cistern of water, shall be sentenced to imprison¬ 
ment for not more than fifteen years.” 

Title 22, Section 502. 

“Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years.” 

Constitution of the United States, Sixth Amendment. 

“In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury...” 

Federal Rules of Criminal Procedure, Rule 14. Relief 
from Prejudicial Joinder. 







6 


‘‘If it appears that a defendant ... is prejudiced 
by a joinder of offenses or of defendants in an 
indictment ... or by such joinder for trial together, 
the court may order . . . separate trials of counts, 
grant a severance of defendants or provide whatever 
other relief justice requires.’’ 

SUMMARY OF THE ARGUMENT 

The Sixth Amendment to the United States Constitu¬ 
tion guarantees to an accused the right to a trial by an 
impartial jury. 

Rule 14 of the Federal Rules of Criminal Procedure 
grants to the District Court the right to direct separate 
trials for defendants who may be prejudiced by having 
their offenses tried together. 

The District Court committed an abuse of discretion in 
denying to the Appellant a trial separate and apart from 
one with the now-deceased defendant, with respect to the 
assault counts with which the Appellant was not charged. 

In addition, the Trial Court committed reversible error 
in refusing to grant to the Appellant a new trial, separate 
and apart from one in which the assault counts would be 
tried with which the Appellant was neither charged nor 
concerned. 

The Appellant was deprived of his constitutional right 
to a trial before an impartial and unprejudiced jury be¬ 
cause of the District Court’s refusals to grant to him a 
separate trial from one with a defendant who was charged 
with another, different and more heinous crime. 
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ARGUMENT 

No principle is more firmly embodied in our system of 
jurisprudence than that a person shall not be deprived of 
life or liberty except upon a fair and impartial ascertain¬ 
ment of his guilt. Of the many rights guaranteed to the 
people of this country, there is none more sacred than that 
of trial by jury. Such right comprehends a fair determi¬ 
nation, free from prejudice or passion, of the issues in¬ 
volved. The right is all-inclusive; it embraces every class 
and type of person. Those for whom we have contempt 
or even hatred are equally entitled to its benefit. It will 
be a sad day for our system of government if the time 
should come when any person, whoever he may be, is 
deprived of this fundamental safeguard. No more im¬ 
portant responsibility rests upon our courts than its pres¬ 
ervation unimpaired. 

The crux of the attack upon the unfairness of the trial 
in the District Court revolves around the Court’s denial 
of the Appellant’s motions for a severance. It is ear¬ 
nestly insisted that it was impossible, under the circum¬ 
stances, for the Appellant to obtain a fair and impartial 
hearing in a joint trial with the now-deceased defendant. 
We are mindful, of course, of the well-established rule 
that the matter of severance is one within the discretion 
of the Trial Court and, ordinarily, not subject to review. 
This discretion, however, like any other vested in a trial 
court is, if abused, subject to review and correction. The 
main argument as to the unfairness of the joint trial has 
to do with the prejudicial effect of evidence introduced by 
the government in support of the assault counts in the 
indictment, with which the Appellant was neither charged 
nor concerned. 

Throughout the trial, the District Attorney, the gov¬ 
ernment witnesses and the Court in its charge kept refer¬ 
ring indiscriminately and constantly to the use of a gun 
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by a defendant named Scheve. No effort was made to 
dispel the false illusion that reference was being made to 
the Appellant. To the contrary, the impression was 
created that it actually was the Appellant who had used 
the gun, whereas, the Appellant was not even charged 
with the use of a gun; did not even have one in his pos¬ 
session; and, as a matter of fact, was not even present 
when the assault occurred. It cannot be over-emphasized 
that the now-deceased father of the Appellant was the 
only person intended, and the only one of the defendants 
charged with assault in the indictment. 

There can be little doubt or dispute but that such state¬ 
ments were highly prejudicial to the Appellant. True, 
the statements were offered in evidence only against the 
Appellant’s father and the Court attempted to instruct 
the jury accordingly. However, it should be borne in 
mind that the twelve citizens casually summoned to serve 
as jurors in the instant case were not trained fact-finders 
and could easily have been bewildered. Experience has 
shown that even trial judges, experienced in finding facts 
when sitting without a jury, sometimes do not avoid con¬ 
fusion as to the evidence where, as here, there are de¬ 
fendants with similar names being tried .together, charged 
with dissimilar crimes, although contained in a single 
indictment. In such an instance, the need for safeguard¬ 
ing defendants from misunderstanding by the jury is 
peculiarly acute. The situation lends itself to unfairness, 
particularly where the jurors are permitted to hear evi¬ 
dence as to one defendant which might easily, but mistak¬ 
enly, be believed to have a bearing on the guilt of another. 

A reading of the testimony leaves no room for doubt 
but that the constant references to a gun were damaging, 
not only to the now-deceased father of the Appellant 
against whom offered, but, also, to the Appellant. We 
doubt if it was within the realm of possibility for the 
jury to limit its consideration of the damaging effects 


of such references merely to the deceased father against 
whom they were admitted. We have equal donbt that any 
court, for that matter, could perform such an herculean 
feat of indifference. As a matter of fact, the Trial Court 
had a great deal of personal difficulty with the problem 
and so expressed itself after the verdict had been ren¬ 
dered.* The Trial Court, in its own doubt, recognized that 
the jury might have been confused but finally concluded 
that the question was better left to this Court for ultimate 
determination. 

We submit most respectfully, that the Court in resolving 
its own as well as the jury’s indecision was indulging in 
improper, unverified and unverifiable guesswork and spec¬ 
ulation. It is well-settled that, generally, it is improper 
for the court to be affected by anything it may learn, even 
from the jurors themselves, as to how the jury arrived 
at its verdict. Unable as it was, therefore, to interrogate 
the jurors, any effort on the Court’s part to determine 
that they were or were not confused is an undertaking 
which must be regarded as hopeless. The best that can 
be said is that the chances are as good that the jurors 
were confused as that they were not. Where such chances 
are anywhere near equal (and a new trial has been denied), 
there has been substantial error . Wilmington Star Min¬ 
ing Co. v. Fulton, 205 U. S. 60, 79, 27 S. Ct. 412, 51 L. Ed. 
708; Schilling v. Delaware & N. R. Cory., 114 P. 2nd 69, 
72; Christian v. B. & M. R. R., 109 F. 2nd 103, 105, and 
where any error has been shown, there must be a reversal 
“unless it affirmatively appears from the whole record that 
it was not prejudicial.” .McCandless v. United States, 
298 U. S. 342, 347, 348, 56 S. Ct. 764, 766, 80 L. Ed. 1205; 


* "I am of the opinion that the application for severance, which 
the Court denied, involves a question of law which is substantial 
I will, therefore, permit the defendants to remain on bail pen ding a 
disposition of the matter, and thereafter, if I am still of that view, 
on appeal.” (App. 74A) 
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Bruno v. United States, 308 U. S. 287, 294, 60 S. Ct. 198, 
84 L. Ed. 257. Such a showing cannot be made. 

In the case of United States v. Rose, 31 F. Snpp. 249, 
the Court stated, at Page 250: 

“In the trial of several defendants jointly the sit¬ 
uation occasionally arises where it is necessary to 
either admit evidence incompetent against one de¬ 
fendant or to reject evidence which is competent 
against one defendant. Separate trials of the de¬ 
fendants involved is the only practical way to avoid 
such a dilemma/ ’ 

In the case of United States v. Dietrich et al., 126 F. 
664,671, the Court held: 

“The general rule that two or more defendants 
cannot be severally charged in the same indictment 
with distinct and several offenses is well recog¬ 
nized . . 

In the case of Cutjdk v. United States, 53 F. 2nd 554, 
the Court stated: 

“We are cited to no decision which approves a 
practice of the joining in one indictment different 
defendants, some of whom are charged with one crime 
and some with another. The established rule is to 
the contrary . . . Prejudice "would result to the ac¬ 
cused, if such practice were permitted . . . such preju¬ 
dice is apparent and must be assumed.” (Emphasis 
supplied) 

In the case of McElroy v. United States, 164 U. S. 76, 
17 S. Ct. 31, 41 L. Ed. 355, the Supreme Court, in holding 
that different defendants might not be charged in the 
same indictment where they were not all included in each 
count thereof, stated: 

“It is clear that the statute does not authorize the 
consolidation of indictments in such a way that some 
of the defendants may be tried at the same time with 
other defendants charged with a crime different from 
that for which all are tried. . . . 
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. . It cannot be said in snch case that all the 
defendants may not have been embarrassed and preju¬ 
diced in their defense, or that the attention of the 
jury may not have been distracted to their injury in 
passing upon distinct and independent transactions / 1 

In the case of Pointer v. United States, 151 U. S. 396, 
14 S. Ct., 410, 38 L. Ed. 208, the Supreme Court recognized 
“as fundamental the principle that the court must not 
permit the defendant to be embarrassed in his defense by 
a multiplicity of charges embraced in one indictment and 
to be tried by one jury” and conceded “that regularly 
or usually an indictment should not include more than one 
felony. . .” 

In the case of Coco v. United States, 289 F. 33, the Court 
was presented with the following question: 

“What disposition should be made of a case where, 
under a joint indictment, different defendants have 
been convicted of distinct and separate offenses!” 

The Court of Appeals (8th Circuit), after a review of 
the authorities, reversed the judgment and directed the 
lower court to grant a new trial to the defendants. 

In the case of Kidwell v. United States, 38 App. D. C. 
566, this Court stated, at Page 570: 

“It is doubtful whether separate and distinct fel¬ 
onies, involving different parties, not arising out of 
the same transaction or dependent on the same proof, 
should ever be consolidated. But it should not be per¬ 
mitted where the crimes charged are of such a nature 
that the jury might regard one as corroborative of the 
other, when, in fact, no corroboration exists. While 
consolidation for trial ... is within the discretion 
of the trial court, where there is an abuse of that 
discretion in a criminal case an appellate court will 
not hesitate to correct it.” 

It is respectfully submitted that substantial error on the 
part of the District Court has been shown in its refusal, 
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first, to grant a severance and thereafter, to grant a new- 
trial and, consequenlty, that the judgment must be re¬ 
versed and a new trial granted the Appellant. 

CONCLUSION 

The issue in this case is unmistakably clear and the great 
weight of legal authority and good conscience supports the 
Appellant’s contentions. 

For all the reasons herein stated, the judgment of the 
District Court should be reversed, the conviction of the 
Appellant set aside and a new trial granted to him. 

Respectfully submitted, 

William R. Lichtenbebg, 
Joseph Ltjbia, 

National Press Building, 
Washington, D. C., 
Attorneys for Appellant. 

WlLLAKD I. ZlJCKER, 

On th-e Brief 
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IN THE 


United States Court of Appeals 

District op Columbia. 


No. 10314 


HYMAN ROSEN, Appellant, 
vs. 

THE UNITED STATES OF AMERICA, AppeUee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 

U.S.C. Title 18, Section 80. Pursuant to the provisions 
of Title 17, Section 101, District of Columbia Code, 1940 
Edition, this Court has jurisdiction to review, and appellant 
prosecutes this appeal from the judgment entered against 
appellant by the United States District Court for the Dis¬ 
trict of Columbia on June 10, 1949 and the interlocutory 
orders entered in the said proceedings. 
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STATEMENT OF THE CASE 

Appellant (herein called the defendant) was indicted in 
the January term, 1949, in criminal case number 204r49. 
This indictment contained three counts. The first count of 
the indictment charged this defendant, Hyman Rosen, 
Joseph EL Scheve, Theodore J. Scheve, and Herman Kadan 
with having set up a gaming table for the purpose of play¬ 
ing games of chance for money and property known as 
craps and dice games continuously from about October 1, 
1948 to about January 6, 1949. The second count charged 
Joseph H. Scheve with assaulting one Robert E. Ricker 
with intent to kill him on or about January 6, 1949. The 
third count charged Joseph H. Scheve with an assault upon 
one Robert E. Ricker with a dangerous weapon, that is, a 
loaded pistol, on or about January 6, 1949. Count one 
charged four defendants with a violation of the gaming 
statute, to-wit, Title 22, Section 1504 of the District of 
Columbia Code. This defendant was one of those four de¬ 
fendants charged, and the first count was the only count in 
which he was charged. Counts two and three charged one 
of the four defendants named in the first count but only 
one and he was charged with violations of Title 22, Sections 
1501, 1502 of the District of Columbia Code. 

This defendant was arraigned and pleaded not guilty 
and moved the Court to grant him a severance from the 
defendant, Joseph H. Scheve, on counts two and three on 
the ground that to be tried with the said Joseph H. Scheve 
on those two counts would prejudice his rights before the 
jury on his trial of count one. This motion was argued 
before trial and denied. The motion was renewed at the 
beginning of the trial, renewed at the conclusion of the 
Government's testimony, at the conclusion of the entire 
case, but was denied in each instance. 
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The jury returned a verdict of guilty against each of the 
four defendants in count one and convicted the defendant, 
Joseph H. Scheve, on one of the other two counts. This 
defendant filed a motion for a new trial based upon the 
Court’s refusal to grant a severance and this was denied 
and this defendant was sentenced to one to three years in 
prison, but the trial judge believed that there was a sub¬ 
stantial question of law involved and allowed the defendant 
to remain on bond pending disposition of his appeal 

More than two-thirds of the testimony offered by the 
Government concerned only the charges in counts two and 
three; the other one-third of the testimony referred to the 
charges in count one and consisted almost entirely of the 
testimony of one Robert E. Ricker who was thoroughly dis¬ 
credited by his own testimony as a worthless person with¬ 
out a legitimate source of income. The corroboration of his 
testimony on count one was very slight but corroboration 
of his testimony on counts two and three was very strong. 

The said Ricker testified that sometime during the first 
week of October, 1948 he started going to 2730 Woodley 
Road, N. W., Washington, D. C., where he engaged in crap 
games. Cross-examination showed he was a neer-do-well 
and he admitted that during that time, he had lived at quite 
a number of different addresses, most of which were hotels 
and that he was unemployed and had no source of income 
except what he was able to get from his wife, his wife’s 
people, and other women friends that he had. He testified 
that his wife’s whereabouts were unknown to him at the 
time of the trial. He stated that on January 6, 1949, his 
wife had gone to 2730 Woodley Road, N. W., and demanded 
$850 of the defendant, Joseph H. Scheve, claiming her hus¬ 
band had lost that much, and that if that money had been 
paid he would not have complained against any of the four 
defendants. He further testified that she had stayed at this 
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house for about eight hours arguing with Scheve about the 
$850. That he left and came back six or seven hours later 
and that when Scheve tried to leave, Mrs. Ricker blocked 
his way and they had a tussle and it was then he got into 
the affray and was struck by Scheve with a gun and that 
Scheve kept pulling the trigger of the said gun trying to 
kill him. Most of Ricker’s testimony was concerning the 
assault upon him by Joseph H. Scheve with a gun as de¬ 
scribed in counts two and three of the indictment. This 
defendant was not present when the assault occurred and 
had no knowledge of it until many hours after it had 
happened. 

This defendant alleges error because the Court refused 
to grant his motion for severance so that he would not have 
to be tried with the defendant, Joseph H. Scheve, on counts 
two and three which had to do with that defendant’s assault 
with a gun and thereby prejudiced this defendant’s rights 
in his trial on the charge in count one. 

STATEMENT OF POINTS 

The Court erred in denying the motion of the defendant 
for a severance from the defendant, Joseph H. Scheve, on 
counts two and three of the indictment and this defendant’s 
rights were prejudiced by being forced to trial with the said 
Joseph H. Scheve on counts two and three in which this 
defendant was not named. 

SUMMARY OF ARGUMENT 

The defendant, Hyman Rosen, was charged in count one 
of a three-count indictment of violation of the gambling 
laws of the District of Columbia. Counts two and three of 
the said indictment charged one Joseph H. Scheve with 
assault with intent to kill and assault with a dangerous 
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weapon. The said Joseph H. Scheve was also charged in 
count one. Defendant Rosen states that the Court abused 
its discretion in refusing to grant a severance to him be¬ 
cause the jury in considering his innocence or guilt as to 
the violation of the gambling laws of the District of Co¬ 
lumbia, which is a crime malum prohibitum, had before it 
an enormous amount of testimony concerning the allegations 
in counts two and three of the indictment which charged 
crimes malum per se. In other words, the jury, deliberating 
the charge against the defendant Rosen, had to listen to 
testimony, two-thirds of which did not concern the charge 
in count one, but was entirely about the charges in counts 
two and three of the indictment. 

ARGUMENT 

The indictment upon which prosecution was had in this 
case consisted of three counts. This defendant was named 
with three other defendants in count one of the said indict¬ 
ment charging them with operating a crap game at 2730 
Woodley Road, N. W., Washington, D. C., between October 
1, 1948 and January 6, 1949. Counts two and three of the 
indictment charged only one of the defendants named in 
count one, to-wit, Joseph H. Scheve. In count two, the said 
Joseph H. Scheve was charged with assault with intent to 
kill one Robert E. Ricker, and count three charged the same 
Joseph H. Scheve with assault with a dangerous weapon, 
that is, a loaded pistol, upon the same Robert E. Ricker. 
The defendant Rosen filed a motion requesting a severance 
in his trial from the defendant Joseph H. Scheve on counts 
two and three, stating to the Court that it would be im¬ 
possible for him to obtain a fair and impartial trial on the 
charges contained in count one, if the jury, at the same 
time, was also to listen to evidence of two other crimes of 
a much more serious nature than that contained in count one. 
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The Court denied the motion for severance and all three 
counts of the indictment were heard at one trial. 

This defendant claims that the Court, in refusing to grant 
a severance, permitted prejudicial joinder as against him 
and in not exercising sound discretion in ruling on the said 
motion, made it impossible for him to obtain a fair trial. 

We believe that a fair interpretation of Rule 14 of the 
Federal Rules of Criminal Procedure entitled this defend¬ 
ant under the circumstances of this case to a severance. 
Rule 14 states: “If it appears that a defendant or the Gov¬ 
ernment is prejudiced by a joinder of offenses or of de¬ 
fendants in an indictment or information or by such joinder 
for trial together, the court may order an election or sepa¬ 
rate trials of counts, grant a severance of defendants, or 
provide whatever other relief justice requires. ,, 

Rule 14 also contains a footnote which states, “This rule 
is a restatement of existing law under which severance and 
other similar relief is entirely in the discretion of the Court, 
18 U.S.C.A. 557.” 

When we refer to 18 TJ.S.C.A. 557, we find under para¬ 
graph 6, the following: “6. Joining several distinct charges 
against different persons.—While under this section, it is 
allowable to join in one indictment several charges against 
a person for the same act or transaction, or for two or more 
acts or transactions connected together, or two or more acts 
or transactions of the same class of crimes or offenses which 
may be properly joined, there is no authority for joining 
in one indictment, even in separate counts, such charges 
against different persons.” 

We think that it is impossible to so interpret paragraph 6 
just referred to as allowing in one trial such different 
charges as were joined here. The Government contended 
upon the argument of the motion for severance that the 
evidence to be produced at the trial would be substantially 
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the same as to each count, and that if separate trials were 
granted, it would mean producing the same evidence twice 
and further that the acts complained of in counts two and 
three stemmed from the acts complained of in count one. 
We state that this is not so; that the crime charged in count 
one was a violation of the gambling statutes in the District 
of Columbia and had no connection at all with counts two 
and three of the indictment except that it was alleged that 
the violations in all three counts occurred at the same place. 
It is true that they did offer testimony alleging that the 
assaults and the gambling occurred at 2730 Woodley Road, 
N. W., Washington, D. C., but the testimony also was that 
the assaults occurred, if at all, in a different part of the 
said house and at an entirely different time from the alleged 
occurrence of gambling. The witness, Robert E. Ricker, 
testified that on the morning of January 6,1949, he left the 
premises 2730 Woodley Road, N. W., Washington, D. C., 
where he had been participating in a crap game. That he 
left at approximately 3:00 a. m. That the crap game had 
been going on in the cellar of the house. That he had left 
the crap game and came upstairs where he found his wife 
in an argument with Joseph H. Scheve. That his wife was 
demanding $850 from Scheve that she said he, Ricker, had 
lost in a previous crap game. That he left the premises, 
leaving his wife there, and returned about 10:00 a. m., 
approximately seven hours later. That it was after his 
return to the house, that the assault complained of in counts 
two and three of the indictment occurred. He testified that 
the said Joseph H. Scheve attempted to leave the premises 
by the front door, but that Mrs. Ricker barred the door and 
thereupon Scheve grabbed hold of her and that he, Ricker, 
then went towards Scheve in order to protect Mrs. Ricker. 
That then Scheve turned on Ricker, pulling a gun from his 
pocket and hit him on the head with it. That this blow 
knocked Ricker to the floor and that Scheve then pointed 
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the gun at him and kept pulling the trigger making it click, 
but the gun failed to explode. Bicker further testified that 
at 3:00 a. m., when he first left the premises, Scheve was 
sober, but that when he returned approximately seven hours 
later, he was obviously intoxicated. Bicker’s testimony 
showed that the defendant, Bosen, was not present in the 
room at 3:00 a. m., when Mrs. Bicker and Scheve were 
arguing and that he was not in the premises at 10 a. m., 
when he returned. In other words, all the testimony clearly 
showed that Bosen had no part in the argument with Mrs. 
Bicker or Mr. Bicker and had not been in the premises for 
some hours before the assaults occurred. 

We feel that this defendant, Hyman Bosen, was highly 
prejudiced throughout the trial by the allowance of testi¬ 
mony concerning counts two and three. The record shows 
that the trial lasted four days, but, if the trial had been on 
count one alone, the trial would not have lasted more than 
one day, but the transcript of the testimony, arguments, 
and the charge of the Court show that more than two-thirds 
of it was devoted entirely to counts two and three. The 
Court’s instructions to the jury consisted of eighteen pages 
in the transcript and shows that fourteen of the said eighteen 
pages were directed to counts two and three. The jury sat 
for four days listening to the words “gun”, “gun”, “as¬ 
sault”, “assault”, and yet were asked by the Court to dis¬ 
regard that evidence against the defendant Bosen. By 
coupling Bosen with Scheve it created a situation where 
Bosen’s innocence or guilt was being considered while the 
jury was deliberating on a very serious, different set of 
crimes, and the jury was bound to be under the impression, 
since the Court allowed a trial of the various crimes to¬ 
gether, that Bosen had helped create both situations. 

The Court by instructing the jury to disregard testimony 
as to counts two and three as against Bosen with regard to 
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count one could not possibly eradicate the testimony from 
the consideration of the jury. While theoretically the in¬ 
structions withdrew the evidence from the consideration of 
the jury, practically the human mind is so constructed that 
inevitably the prejudicial effect remained therein. 

In the case of United States vs. McConnel, et al., 285 
Federal Reporter, 164, the Court said, “While, it is allow¬ 
able to join in one indictment several charges against a 
person for the same act or transaction, or for two or more 
acts or transactions connected together, or two or more acts 
or transactions of the same class of crimes or offenses which 
may be properly joined, there is no authority for joining 
in one indictment, even in separate counts, such charges 
against different persons.” 

In the case of Coco, et al. vs. United States, 289 Federal 
Reporter, 33, the Court said, “It is clear that the statute 
does not authorize the consolidation of indictments in such 
a way that some of the defendants may be tried at the same 
time with other defendants charged with a crime different 
from that for which all are tried. And even if the defendants 
are the same in all the indictments consolidated, we do not 
think the statute authorizes the joinder of distinct felonies, 
not provable by the same evidence and in no sense resulting 
from the same series of acts. • • • WThile the general rule 
is that counts for several felonies of the same general 
nature, requiring the same mode of trial and punishment, 
may be joined in the same indictment, subject to the power 
of the court to quash the indictment or to compel an election, 
such joinder cannot be sustained, where the parties are not 
the same, and where the offenses are in no wise parts of the 
same transaction, and must depend upon evidence of a 
different state of facts as to each or some of them. It cannot 
be said in such cases that all the defendants may not have 
been embarrassed and prejudiced in their defense, or that 
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the attention of the jury may not have been distracted to 
their injury in passing upon distinct and independent trans¬ 
actions. The order of consolidation was not authorized by 
statute and did not rest in mere discretion. ,, 

In the case of Kidwell vs. United States, 38 D.C. Appeals, 
566, the Court said, “Consolidation for trial is within the 
discretion of the trial court but an appellate court will cor¬ 
rect an abuse of such discretion.’’ It also said, “It is doubt¬ 
ful whether separate and distinct felonies, involving differ¬ 
ent parties, and not arising out of the same transaction, or 
dependent upon the same proof, should ever be consolidated; 
but, in any event, it should not be permitted where the 
crimes charged are of such a different nature that the jury 
might regard one as corroborative of the other, when in fact 
no corroboration exists. 

In the case of United States vs. Rose, 31 F. Supp. 249, the 
Court states: “In the trial of several defendants jointly the 
situation occasionally arises where it is necessary to either 
admit evidence incompetent against one defendant or to 
reject evidence which is competent against one defendant. 
Separate trials of the defendants involved is the only prac¬ 
tical way to avoid such a dilemma.” 

In the case of McElroy vs. United States, 164, U. S. 76, 
the Supreme Court stated, “It is clear that the statute does 
not authorize the consolidation of indictments in such a way 
that some of the defendants may be tried at the same time 
with other defendants charged with a crime different from 
that for which all are tried”, and, “ ... It cannot be said 
that the attention of the jury may not have been distracted 
to their injury in passing upon distinct and independent 
transactions.” 
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CONCLUSION 

WHEREFORE, premises considered, appellant prays 
that judgment be reversed and the case remanded for a 
new trial 


Respectfully submitted, 

Charles E. Ford 
H. Clifford Alldek 
Attorneys for Appellant. 




